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THE POSSIBILITIES FOR AND BARRIERS TO SUSTAINABLE
COMPANIES IN POLISH COMPANY LAW*
By Arkadiusz Radwan* and Tomasz Regucki**

PART A: TOPIC, BACKGROUND, SOURCES AND CHALLENGES
1

INTRODUCTION
1.1

The role of company law with regard to the environment
protection

Enterprises are in general the entities responsible for producing goods
and providing services in the free-market economy. Along with private
households and the public sector (state and municipalities), business
enterprises constitute a major pillar of the economy and they account for
the supply of goods and services as well as job creation. The economy
itself, from a macroeconomic point of view, is all about the relations
between enterprises and private households as well as the constant
circulation of goods and capital from one group of entities to another.1
One of the most important factors of economic growth is the increase of
productivity resulting from innovation and technological progress. This is
possible mainly because of research and development activity conducted
largely by the enterprise sector.2 The condition of private businesses has a
decisive impact on employment, while the reverse also holds true: labour
 ȱ ěȱ ȱ ȱ ȱ ǯȱ ȱ ¢ȱ ǰȱ
ȱȱȱȱȱȱ ȱęȱȱ
and by doing so it perpetuates the economic bloodstream.
The core issue of a well-functioning economy is the proper regulation of
the enterprise sector. It determines the incentives for economic growth,
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1

See e.g. David Begg, Stanley Fisher and Rudiger Dornbush, Economics (8th Edition,
  Ȭ ȱ ȱ ȱ ŘŖŖśǼȱ řřŝȱ Ȯȱ řŚŝǰȱ ȱǯȱ ȱ ȱ ȱ ǯ
Nordhaus, EconomicsȱǻŗŞȱǰȱ  Ȭ Ȧ  ȱŘŖŖŚǼȱȱŗşǯ
ȱǰȱ¢ȱȱȱȱȱǻȱŗǼȱśŘŗǰśŘřǯ
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productivity and employment. It is also an essential factor determining
enterprises’ competitiveness. Proper regulation of the enterprise sector is
interrelated with a number of broader issues concerning redistribution
ȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ Ěȱ ȱ
factors as crime rate, poverty level, long-term unemployment and other
ȱĴǯȱ ȱȱȱȱȱȱȱȱȱȱěȱ
the widely understood social welfare and its indicators. Moreover, the
regulatory environment should be designed to address the externalities
problem inherent to many industries. Policies and legal tools are needed
ȱ ȱ ȱ ¢ȱ ȱ ȱ Ȯȱ ȱ ȱ
environment is particularly vulnerable to the creation of externalities.
Among the available forms of business organization the company merits
ȱĴǯȱȱȱȱȱȱȱȱ
ȱȱȱęǯȱȱǰȱȱȱȱ¢ȱ
of corporate forms, but they do share some common features that can be
ȱȱȱȱęȱȱȱȱȱȱȱ ȱ
ȱȱǯȱȱ¢ȱȱȱęȱȱȱȱȱ
ȱȱȱęȱȱȱȱȱȱȱ
ǻȱ ȱ ȱ ǰȱ  Ȭ ȱ ǯǼǰȱ ȱ Ĵȱ ȱ ȱ
economic risk arising from business activity (limited liability) and thus
ȱĜ¢ȱȱȱęǯȱȱęȱȱ
of a corporation upon which most jurisdictions agree are enlisted and
elaborated in The Anatomy of Corporate Lawř which readers should consult
ȱȱǯȱȱęȱȱȱȱ¢ǰȱȱ ȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ęȱ ǰȱ ȱ
on the legal system and socio-political, microeconomic, macroeconomic
ȱ ȱ ȱ ǯȱ ȱ ȱ ȱ Ěȱ ¢ȱ ȱ
problem of the economic purpose of the company is approached, which
varies across countries, legal cultures and time periods.
In jurisdictions whose legal system is based on the principles of market
economy,Śȱ ȱ ȱ ȱ ęȬȱ ȱ ȱ ¢ȱ
¡£ǰȱ¢ȱ¢ȱȱęȱǯȱȱȱȱ
ȱ ȱ ȱ ȱ ȱ ěȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ
facilitating productivity, welfare and creativity. Nonetheless, it also
ȱȱȱȱȱȬěȱ ȱȱĜ¢ȱ
(leading to sub-optimal allocation) and may cause negative economic or
ȱěǯȱȱǰȱȱȱȱȱȱȱ
řȱ

Śȱ

ŜŖ

ȱ ǯȱ ȱȱǰȱThe Anatomy of Corporate Law. A Comparative and Functional
ApproachȱǻȱǰȱȱŘŖŖşǼȱśǰŗŜǯ
ȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ ȱ Ȯȱ ȱ ȱ ȱ ȱ
ȱ¢ǯȱȱęȱěȱȱȱȱȱǻ¢ȱ
the distinction between liberal systems such as United States of America and more
social systems such as Nordic countries) are not the subject of analysis of this paper.
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ȱ¢ȱȱȱȱȱęȱȱȱȱ¢ȱȱ
with monopolies, information asymmetries, entry barriers, collective
action problems, free riding, rent-seeking, moral hazard etc. The ongoing
economic, political and philosophical discussion concentrates on the issue
of how large those market failures are and what kind of state intervention
would be optimal to properly address them, and in particular to curb
and internalise the externalities that the undisturbed operation of market
ȱ ȱ ȱ ǯȱ ȱ ǰȱ ȱ ȱ ȱ ȱ ŘŖȱ ¢ȱ ȱ
deals with market failure problems, which are mainly: the issue of public
ǰȱ¡ȱěǰȱȱ¢¢ǰȱȱȱȱ
rationality.5ȱȱęȱ ȱȱȱȱȱȱȱ¢ȱ
analysis of the connection between company law and the environment.
The environment itself is one of the best examples of a pure public good.
According to Paul Samuelson6 pure public goods are goods which are
non-rival and non-excludable, which means that consumption of such
goods by any number of individuals does not lead to a decrease in their
¢ȱȱȱǻȱȬȱĴǼȱȱȱȱȱȱ
ȱ¡ȱȱȱǻȱȬ¡ȱĴǼǯȱȱȬ
ȱĴȱȱȱȱȱȱȱȱȱȱȬ
¡ȱĴȱȱȱȱȱȱǯȱȱȱȱȱȱ
state intervention.
¡ȱěȱȱ ȱȱȱ¢ȱȱȱȱěȱ
others without adequate compensation. The best example is pollution
ȱȱ¢Ȭȱȱȱȱǯȱȱ¢ȱěȱ
ȱȱ¢ȱȱȱȱĴȱȱȱȱȱ¢ȱȱ
change its actions, unless a framework for public or private enforcement
is put in place. Voluntary self-regulation to reduce pollution entails costs
ȱ ȱ ȱ ȱ ¢ȱ ęȱ Ȯȱ ȱ ¡ȱ ȱ ȱ ěȱ
running into a collective action problem. So here again some form of
coordination via regulatory intervention or creation of legal framework
designed to internalise costs is called for.ŝ

5

6

ŝȱ

More about the market failure problems e.g.: Joseph E. Stiglitz, Economics of the Public
Sectorȱ ǻȱ ǰȱ ǯȱ ǯȱ ȱ ǭȱ ¢Ǽȱ ŝŜȱ Ȯȱ şřǲȱ ȱ ǯȱ ǰȱ ȁȱ
¢ȱ ȱ ȱ Ȃǰȱ ǻŗşśŞǼȱ ŝŘȱ ȱ ¢ȱ ȱ ȱ ȱ řśŗǰřŝşǯȱ
See also the analysis of the impact of 19th century economics on contemporary market
ȱ Ǳȱ ȱ ǯȱ ǰȱ ȁȱ ȱ Ǳȱ ǰȱ  ǰȱ ȱ ȱ
ȱȱȱ¢ȱȱȱȂȱǻŘŖŖŝǼȱřşȱJournal of Political EconomyȱřřŗǰřśŞǯ
ȱ ǯȱ ǰȱ ȁȱ ȱ ¢ȱ ȱ ȱ ¡Ȃȱ ǻŗşśŚǼȱ řŜȱ Review of
Economics and StatisticsǰȱřŞŝǰřŞşǯ
For further references on market failure approach to environmental policy see: Mollie
Lee, ‘Environmental Economics: A Market Failure Approach to the Commerce Clause’,
ǻŘŖŖŜǼȱŗŗŜȱYale Law JournalȱŚśŜǰŚşŘǯ
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ȱ ěȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ
digression. Rapid technological development of human civilization entails
ȱ ěȱ ȱ ȱ ȱ ǯȱ ȱ ȱ ȱ
ęȱ ȱ ǻǼȱ ȱ ȱ ȱ ȱ ȱ ǰȱ ǻǼȱ
prevention of damage to water and (iii) protecting endangered species.8
ȱ ęȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ £ȱ
layer, reduction of the acid rain phenomenon, reduction of air pollution
ȱȱȱȱȱěǯ
The link between the abovementioned environmental phenomena, the
challenges facing regulators and core company law is far from obvious.
Nonetheless, the purpose of this paper is to present the current status and
future prospects of sustainable development within Polish company law. In
ȱęȱȱȱȱȱȱȱ¢ȱ ȱ ȱȱěǰȱ ȱ
by a sketch of environmental law in Poland. The second part focuses on
how Polish law regulates companies with regard to protection of the
environment. It will examine the mutual relations of company law and
environmental law. The third part will broaden the scope of investigation
by embracing the law and practice of corporate groups in Poland.
1.2

Types of companies in Polish law

Poland began its transformation towards a market economy in 1989.
ȱȱǰȱȱȱęĞ¢ȱ¢ǰȱȱ ȱȱȱȱȱȱ
of centrally planned economies. This unfavourable geopolitics and the
ȱ ȱ ȱ ȱ ȱ ¢ȱ ěȱ ¢ȱ ¢ȱ
ęȱ ȱ ȱ ǰȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ
framework.9 Company law was saved from formal abolition, but it soon
became dead law. The beginning of economic transformation during
ȱ¢ȱşŖȂȱ ȱ¢ȱǱȱȱȱ ȱ ȱǰȱ
case law and doctrine was limited, and few people were experienced in
handling commercial operations.ŗŖȱ ȱ ȂȱȱŘŖŖŖȱȱȱ ȱȱ

8
9

ŗŖ
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ȱęȱȱǱȱ£ȱǻȱśǼȱȱşǯ
Further reading about corporate law in Central and Eastern Europe: Christa Jesselǰȱ ȱ ȱ ȱ ¡ȱ ȱ ǻǼǰȱ Private Law in Eastern Europe.
Autonomous Developments or Legal Transplants?ȱ ǻȱ ȱ ȱ ǭȱ ǯȱ ȱ ŘŖŗŗǼǲȱ
Ȭȱǰȱ·ȱǰȱ ěȱ ȱȱȱ ǰȱȁȱȱ
of the Law on Stock Companies in Central and Eastern-Europe: Facing the Challenge to
ȱȱȱȱȱ ȱȱ¢ȱ ȂȱǻŘŖŖřǼȱŚȱEuropean
Business Organization Law ReviewȱŘŚśǰŘŝŘǯ
Ǳȱ £¢£ȱ ȱ ȱ£ȱ  ǰȱ ȁ¢ȱ  ȱ ȱ Ǳȱ  ȱ
ȱȱȱȱȂȱȱȱ Ȭ ǰȱȱ ȱ
and Alexander Trunk (eds), Private Law in Eastern Europe. Autonomous Developments or
Legal Transplants?ȱǻȱȱ ȱǭȱǯȱ ȱŘŖŗŗǼȱŚŚŜǰŚşřǲȱ£ȱ ǰȱȁNon
ex regula ius sumaturȱȱȱȱ ȱȱȂȱǻŘŖŖŝǼȱŗȱ£ȱ
ȱ
Ùȱ ȱ  ǰȱÙï ȱȱ¢ȱ Ù ȱǮ  ȄȱŜǯ
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on Commercial Companies11 (CCC) was enacted and came into force
ȱ ȱ ȱ ȱ ŘŖŖŗǯȱ ¢ǰȱ ȱ ¢ȱ ȱ ȱ ȱ  ȱ
Polish company law legislation coincided with a wave of major reform
endeavours all across Europe, following the ECJ’s Centros-ÜberseeringInspire Art jurisprudence.12 Due to this unfortunate coincidence, from the
very beginning, the new Polish company law was destined to become
outdated sooner rather than later. The widespread European trend
for deregulation and enabling legislation did not encounter a proper
resonance in Poland for reasons related to unfortunate timing: it was
ȱ ȱ Ğȱ ȱ ȱ ȱ ȱ  ȱ ȱ ȱ ȱ ŘŖŖŖǰȱ ȱ ǯȱ
ȱ¢ȱȱȱȱȱȱȬ ȱȱȱĞȱ
its enactment would not be politically feasible nor easy to digest by the
business community.. On the other hand, Europe tightened its grip on
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ Ȧ
Ȧǰȱ ǰȱ ȱ ȱ  ȱ ȱ ȱ ȱ ȱ ǰȱ
Poland had to implement European law.
The CCC embraces six forms of business associations. Polish language
ǻȱ ȱ ȱ ȱ ȱ Ǽȱ ȱ ȱ ȱ ȱ ȃàÙȄȱ
ǻǯȱ ȃ ĞȄǼȱ ȱ ȱ ȱ ȱ ȱ ǯȱ
The distinction is made through reference to persons or capital
¢ǰȱȱȱ ȱȱ ȱȱȱ ȱ
Ğȱ ǻǯȱ ȃàÙȱ  ȄǼȱ ȱ Ğ
ǻȃàÙȱ Ù ȄǼǯȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ
ȱȱǰȱȱȱȱȱĚȱȱȱȱȱȱ
ȱȱȱȱǰȱ ȱ ȱĚ¢ȱȱȱȱ
forms partnerships as well.
The important distinction in Polish law is that between (commercial)
partnership and (capital) company. This dividing line follows the
Ĵȱ ȱȱȱȱȱȱȱȱȱȱ
by legal doctrine with the emergence of the legal personality theory. A
ȱȱȱȱ¢ȬĚȱȱǯȱȱȱ¢ȱ
ȱȱȱȱȱȃęȱȱȄȱŗř which embraces a
ȱȱȱȱȱęȱȱȱǯȱ ȱȱȱ ȱ
legal capacity, can act on its own behalf, including acquiring rights and
obligations, suing and being sued in its own name. Except for the limited
partners in a limited partnership, the partners are in principle liable
for the partnership’s obligations. What makes partnership in Poland

11
12

ŗř

£ȱȱŘŖŖŗȱȱşŚȱ£ȱśŜŗǯ
ȱ ȬŘŗŘȦşŝȱ Centros Ltd v Erhvervs- og Selskabsstyrelsenȱ ǽŗşşşǾȱ ȱ ȬŖŗŚśşǲȱ ȱ
ȬŘŖŞȦŖŖȱ Überseering BV v Nordic Construction Company Baumanagement GmbHȱ ǽŘŖŖŘǾȱ
ȱ ȬşşŗşǲȱȱȬŗŜŝȦŖŗȱKamer van Koophandel en Fabrieken voor Amsterdam v Inspire
Art LtdȱǽŘŖŖřǾȱȱ ȬŗŖŗśśǯ
ǯȱřř1 of the Polish Civil Code and Art. 8 of CCC.
Ŝř
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Ĵǰȱȱȱ¢ȱȱȱȱ¡ȱǯǯȱȱ
are not subject to corporate income tax (CIT). This means that partners
pay only their personal income tax (PIT) from revenues arising from their
membership in the partnership, whereas in case of capital companies
ȱ ȱ ¡ȱ ȱ ę¢ȱ ęȱ ȱ ¡ȱ ȱ ŗşƖȱ ȱ ȱ
ȱ¡ȱȱȱȱ¢ȱȱȱȱȱŗşƖȱȱȱ
dividend tax.
The four partnerships in the Polish legal system are: general partnership,
professional partnership, limited partnership and limited joint stock
ǯȱȱęȱȱǻàÙȱ ȱȮȱǯǯǰȱȱȱȱ ȱ
ěȱ Ğ) is the basic form of partnership in Polish
 ǲȱ ȱ ¢ȱ ȱ  ¢ȱ ȱ ȱ ȱ ǰȱ ȱ
¢ȱ ȱ ȱ ȱ ěǯȱ ȱ ȱ ȱ
(àÙȱȱȮȱǯǯǼȱȱȱȱęȱȱǻĴ¢ǰȱ
doctors, architects etc. Art. 88 CCC provides the catalogue), and its most
important feature is that professional partners are not personally liable
for partnership’s obligations resulting from each others’ misconduct
(Art. 95 CCC). This provides an element of limited liability (or more
accurately speaking, partitioned liability) for certain professions,
namely those which heavily rely on professional skills and personal
ȱ ȱ ¢ȱ ȱ ȱ Ĵ¢ǰȱ ǰȱ ǰȱ
nurses etc. Limited partnership (àÙȱ¢ ȱȮȱǯǯǰȱȱ
ȱ ȱ ȱ Ğ) also includes an element of
limited liability: the liability of at least one partner the limited partner
(komandytariusz) is limited to the sum set out in the partnership’s articles
of association (Art. 111 CCC), whereas the personal liability of the other
ȱȮȱȱȱȂȱǻkomplementariuszǼȱȮȱȱǯȱ
The limited joint stock partnership (àÙȱ¢ Ȭ¢ȱȮȱǯ ǯǯǰȱ
ȱȱȱ ȱ Ğȱȱ) goes one step
further. Investors who are shareholders can limit their liability to the
amounts paid for their shares, while general partners have unlimited
liability. Interestingly, in Poland limited joint stock partnership (which
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ Ǽȱ ȱ ęȱ ȱ ȱ
ǰȱ ȱ ȱ ěȱ ȱ ¢ȱ ȱ ȱ
where partnership limited by shares comes closer to the joint-stock
company and is usually acknowledged as a full legal person. The
partnership limited by shares was heralded as a vehicle designed to
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ Ě¡¢ǰȱ
favourable taxation (PIT rather than CIT) and takeover immunity,
but these hopes never became reality. This failure was mainly due to
a mismatch between tax law and the CCCŗŚȱ Ȯȱ ȱ ¢ȱ ȱ ȱ

ŗŚ

ŜŚ

£¢Ù ȱ ǰȱ ȁ ȱ  ȱ £ȱ
PrawnaȱǻŘȱȱŘŖŗŖǼǯ

ïȱ àÙȱ ȱ Ù¿Ȃȱ Gazeta
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underlying assumptions. It needs to be pointed out, that issues regarding
taxation of limited partnerships and limited joint stock partnerships
rank among the most contested and most controversial in Polish legal
ȱ ȱ ǯȱ ȱ ȱ ȱ ȱ ęȱ
ȱȱȱ¢ȱȱȱȱȱȱȱĴǯȱ¢ǰȱȱ
ȱȱȱȱȱȱȱŗŜǯŖŗǯŘŖŗŘ15 ruled that
the income of joint stock partnership is the subject to taxation only at
ȱȱȱȱ¢ǯȱȱȱ ȱ¡¢ȱęȱȱ
joint stock partnerships tax optimization. Such line of interpretation was
ȱęȱ¢ȱ¢ȱȱȱȱȱ ȱ ȱȱ
ŗŗǯŖśǯŘŖŗŘǯ16ȱ ¢ǰȱ ¢ȱ Ğȱ ȱ ȱ ȱ ȱ ȱ
Ministry of Finance was working on the amendment of tax law which
would make the limited joint stock partnerships subject to corporate
income tax (CIT). This would eventually entail double taxation, which
ȱȱȱȱȱȱȱĴȱȱǯȱ
ȱȱȱ ȱȱȱȱȱȱȱȱȱȱŘŖŗřǰȱ
still due to long legislative process those plans failed. Nonetheless the
ȱ ȱ ȱ ǰȱ ȱ ȱ Şȱ ȱ ŘŖŗřȱ ȱ ȱ
of Polish tax law was adopted. Limited joint stock partnerships are
now subject to corporate income tax on the similar rules as joint stock
companies. Those changes have limited some tax optimization structures.
 ǰȱ ȱ ȱ ȱ ȱ ǰȱ ȱ ¢ȱ ȱ
have so far remained outside of the scope of CIT.
The so called capital companies (àÙȱ Ù ) enjoy full legal
¢ǯȱ ȱȱ ȱȱȱ ȱ¢ȱȱȱȱȮȱȱ
limited liability company (àÙȱ£ȱ£ȱ £ïȱȮȱǯȱ£ȱ
o.o.) and the joint stock company (àÙȱ ¢ȱ Ȯȱ ǯǯǼǯȱ ȱ ȱ ȱ
ȱȱȱȱ ȱ  ǰȱȱȱĴȱȱȱȱȱ
ȱ ȱĞǯȱ¢ȱȱ ¢ȱȮȱȱȱ¢ȱȱ
ȱ ȱ ȱ Ȯȱ ȱ ȱ Ȭ¢ȱ ȱ ȱ
shares to the public, but not all joint-stock companies in fact do so. This is
ȱěȱȱȱ ȱ¢¢ǰȱ ȱěȱ ȱȱ
ȱȱǰȱ ȱȱĴȱȱȱȱȱȱȱȱȱ
stock exchange. To embrace the typological incompatibilities revealed by
ȱȱ¢ǰȱȱȱȱȱ ȱȱ ȱǻ  Ǽŗŝ
came up with a threefold distinction, namely between closed, open and
listed companies. Nonetheless, since the distinction between private and
public companies is the most widely used in comparative legal writing,
we will use this typology throughout of the rest of our analysis. To

15
16
ŗŝ

ȱȱȱȱȱȱȱŗŜǯŖŗǯŘŖŗŘǰȱ ȱȱŗȦŗŗǯ
¢ȱȱȱȮȱ ȱ ȱȱŗŗǯŖśǯŘŖŗŘǰȱśȦŖřřȦŗȦŗŘȦ ȦȬŗŘśǯ
ȱȱȱȱ ȱȱ ȱȱ¢ȱ ȱ¡ȱȱȱȱ¢ȱ
 ȱȱ¢ȱ ȱȱǰȱȱȱŚthǰȱŘŖŖŘǯ
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make sure, by public company we will understand the public limited
liability company in the meaning of the second company law directive,
i.e. all joint-stock companies, irrespective of their shares being or not
ȱĴȱȱȱȱȱǰȱ ȱȱȱȱ
ȱȱȱȱȱȱȱȱȱ  Ȃȱ¢¢ǯ
The private company is a form designed for small and mediumsized enterprises. It is also the preferred legal vehicle employed by big
multinationals for establishing their polish subsidiaries18. The private
company’s legal structure is based on share capital paid up by shareholders,
who receive titles (shares) in exchange for their contributions (in cash or in
Ǽǯȱȱȱȱȱȱȱȱȱ ȱȱ¢ȱȮȱȱ
is obligatory and is designed to bond shareholder with the company19. The
concept of mandatory share capital has been subject to growing criticism
ȱ ȱ ȱ ¢ȱ ȱ Ğȱ  ȱ ȱ ȱ ȱ  ȱ
ȱȱȱ ȱȱȱȱȱ¢ȱȱȮȱȱ
ȱ ȱȱ ȱȱȱȱĚ¡¢ȱȱȱȱȱ
ȱȱ ȱȱȱȱȱ£ȱǯȱ  ǰȱ
resistance to the liberalisation of the capital regime remains strong among
ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ ȱ Ĝȱ ȱ ȱ
ȱ ȱ Ğȱ ȱ ȱ  ȱ ¢ȱ ȱ ǯȱ ȱ ȱ ȱ ȱ ȱ
lesser degree of Europeanisation of the laws of private companies in the
European Union, private companies are less stringently regulated than
public companies. Private companies have some characteristics which
are more typical of partnership than of corporate form. Again we note a
¢ȱȱȱ ȱǱȱȱǰȱȱȱ¢Ȃȱȱ
of association may deviate from the statutory model as long as this is
not prohibited by mandatory provisions. In general, mandatory rules do
not prevail over default rules. Like partnerships, private companies may
impose contractual limitations on the transferability of shares,ŘŖ and this is
18
19

ŘŖ
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Ǳȱ £¢£ȱȱȱ£ȱ ȱǻȱŗŖǼȱŚŚşǯ
The share capital is mandatory for public companies in EU countries by virtue of the
ȱȱȱŝŝȦşŗȦȱȱŗřȱȱŗşŝŜȱȱȱȱȱ
which, for the protection of the interests of members and others, are required by
Member States of companies within the meaning of the second paragraph of Article
58 of the Treaty, in respect of the formation of public limited liability companies and
the maintenance and alteration of their capital, with a view to making such safeguards
ȱǽŗşŝŝǾȱ ȱȱŖŘŜǯȱ ȱȱȱȱȱȱȱȱȱ¢ȱ
law scholarship as well as in Polish legal doctrine. See: Arkadiusz Radwan, ‘Sens i
ȱ Ùȱ £Ù ȱ Ȭȱ £¢£¢ȱ ȱ £ȱ £¢ȱ   ȱ
£¢ȱ £¢ȱ àÙȱ Ù ¢Ȃȱ ȱ Ù ȱ ǰȱ ȱ Ùȱ ȱ
£ȱ àȱ ǻǼǰȱ ȱ  ȱ àÙǯȱ ȱ Řȱ Ȯȱ ¢ȱ  ȱ ¢¢ ¢ȱ
Ù ǰȱ£ǯȱŘȱǻȱ  ȱȱŘŖŖśǼǲȱ¢ȱǯȱ¢ǰȱȁ¢ȱ ȱ
ȱȱȱȱ¢ȱ ȂȱǻȱŘŖŖŗǼȱȱ ȱ ȱȱ
ȱ ǯȱ ŘŖŖŗȬŖŜǯȱ ȱ ȱ Ǳȱ ĴǱȦȦǯȦƽŘŝřŞŝŜ accessed 29
ȱŘŖŗŘǯ
Art. 182 CCC.
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a common practice in Poland. Another important characteristic of private
companies is the possibility for members of the board to be personally
responsible for company’s debts in case of insolvency if they fail to submit
to the bankruptcy court in due time.21 This is a form of wrongful trading
ȱȱȱ ȱȱȱ £Ğ. Like the
ȱ ǰȱȱȱȱȱȬȱǰȱȱȱȱȱȱ
ȱȱȱȱȱȱ ǰȱ ȱȱȱ Ȃȱǯȱȱ
ȱȱȱȱȱȱĞȱȱȱǰȱȱ
form of liability (strengthened by the reversal of burden of proof) may de
ȱȱȱȱȱȱȱǯȱ  ǰȱȱȱȱ¢ȱ
doctrine of shadow director makes it possible for controllers of companies
to avoid liability through the employment of men of straw.
The public company is a legal structure designed for big enterprises. It
allows them to reach large numbers of investors via the stock market.
Public companies are subject to a far-reaching mandatory legal regime,
ȱ ȱ ęȱ ¢ȱ ȱ ȱ ȱ Satzungsstrenge that restricts
shareholders’ freedom to design a company’s articles of association.
ȱȱǻȱȱǯȱřŖŚȱǯȱřȱȱŚȱǼȱȮȱȱ ȱ
ȱ ¢ȱ Ȯȱ ¢ȱ ȱ ¡ȱ  ȱ ¢ȱ ¢ȱ ¢ȱ
that every deviation from the statutory model is prohibited, unless it is
Ĵǯȱȱȱȱȱȱȱ ȱȱŗŖŖǰŖŖŖȱȱ£Ù¢ȱ
(PLN), which is actually in breach of the Second EU Company Law
Directive since the Euro appreciated against Polish zloty and the required
ȱȱȱŘśǰŖŖŖȱ¡ȱȱȱŗŖŖǰŖŖŖȱȱȱ¢ȱǼǯ
The above overview shows that the Polish system of company law displays
many features typical of the continental European tradition, with historical
ȱȱȱȱĜ¢ȱȱȱ ȱǯ
If the shareholders of a public company decide to issue stock to the
public, the company must obey the rules applicable to listed companies,
in particular with respect to disclosure, corporate governance, inside
information, mandatory bids etc. To a considerable extent subject,
these rules have been harmonized by the EU, and Polish law meets the
ȱ ȱ ¢ȱ ȱ Ȃȱ ǯȱ ȱ ȱ ȱ ęȱ ȱ
ȱȱȱȱ ȱȱȱ ȱȱȱřǯ
Now a glimpse at the statistics: according to Polish Central Statistical
Ĝǰ22ȱȱȱȱŘŖŗŘǰȱȱ ȱřŚŞǰşśŘȱȱȱ

21
22

This should take place within two weeks from the date of insolvency (Art. 299 CCC).
ȱ ȱ ȱ ȱ Ĝȱ ǻ Ùà ¢ȱ £ȱ ¢¢£¢Ǽǰȱ ȁȱ
ȱ ȱ ȱ ȱ ŘŖŗřǰȱ ȱ ŘŖǱȱ    ǯȱ   ȱ ȱ
 ȱȂȱśŖŗǯ
Ŝŝ
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in Poland. The most common corporate form was the private limited
¢ȱȮȱȱ ȱŘşŖǰŘşŗȱǻŞřǯŗşƖǼȱȱȱǰȱȱȱ
ȱ ȱ ŗŖǰŗŞŘȱ ȱ ȱ ǻŘǯşŘƖǼǯȱȱ ȱ ȱ ŚŞǰŚŝşȱ ȱ
ȱ ǰȱ ȱ ȱ řřǰřŞŞȱ ǻŜŞǯŞŝƖǼȱ ȱ ȱ ǰȱ
ŗŖǰśŖŖȱǻŘŗǯŜŜƖǼȱȱǰȱŘǰŞŗŜȱǻŞǯŖŝƖǼȱȱȱ
¢ȱȱȱŗǰŝŝśȱǻřǯŜŜƖǼȱȱǯ
ȱȱȱȱȱŗŖǰŗŞŘȱȱǰȱȱȱȱŘŖŗŘȱ
¢ȱŚřŞȱǻŚǯřŖƖǼȱ ȱȱȱȱ ȱȱ¡ȱǻǼȱȱȱ
ȱŚŘşȱ ȱȱȱ ǰȱ ȱȱȱȱȱ
trading system also operated by the WSE.
The most widespread corporate governance typology distinguishes
between the insider-controlled (closed) system and outsider-controlled
(market-oriented) systemŘř. The former is characterised by concentrated
shareholdings, a lesser role for the stock market in funding companies
ǻȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ęȱ ȱ
ȱ ȱ ěǼǰȱ ȱ ȱ ȱ ŘŚȱ ȱ ȱ ęȱ ȱ
institutional investors. The Polish corporate governance system may be
regarded as an example of an insider-controlled or closed system25.
The ownership structure of Polish listed companies remains concentrated.
ȱ ȱ ȱ ŘŖŗŗȱ ȱ ȱ ȱ  ȱ ȱ ȱ ȱ ȱ
ȱȱřşǯşŚƖȱȱȱȱ ȱŚŘǯŖŝƖ26ǲȱȱęȱȱȱ
ȱȱȱȱǯȱ ȱŘŖŖŘȱȱȱȱȱȱȱ
ȱȱȱȱřşǯśƖǯŘŝ In every listed company there is
ȱȱȱȱ ȱȱȱȱśƖȱȱȱȱȮȱȱȱ
no companies with the strongly dispersed ownership that characterizes
Anglo-American systems of corporate governance (the market-oriented
model).

Řř

ŘŚ

25

26

Řŝ

68

ȱǯǯȱȱ ǯȱ ǰȱȁ £ȱȱ Ǳȱȱȱȱȱ
ȂȱǻŘŖŖŗǼȱŚşȱAmerican Journal of Comparative LawȱřŘşǯȱȱȱȱ
 ȱ ȱ ȱ ȱ ¢ȱ ȱ ǯǯȱ ȱ ǰȱ ȁȱ ȱ ȱ  ȱ
ȱ ěȱ ¢ȱ ȱ ȱ Ȃȱ Şȱ Journal of Corporate Law Studies
ŗǰȱ ŗśǲȱ ȱ ȱ ǰȱ ȱ £ȬȬȱ ȱ ȱ ǰȱ ȁȱ
 ȱȱȱȂȱǻŗşşşǼȱśŚȱJournal of FinanceȱŚŝŗǰśŗŝǯ
Smaller stock market given the criterion of market capitalization, turnover volume and
number of listings.
£¢£ȱȱȱ£ȱ ȱǻȱŗŖǼȱŚśřǲȱ £¢£ȱǰȱIntrumenty
£ȱ¢ȱǻȱǼȱ ȱàÙȱ¢ȱǻǯȱ ǯȱȱŘŖŗŖǼȱŘŝŝǯ
£ȱǰȱȁȱ£ȱ£ȱȱ £ Úȱȱ£¢ ȱ¿ȱȱ£Čȱ
ȱ£¿ȱȱȮȱ ȱȱ ȱ£¢ȱ¢ȱ ÙïȱȱàÙȱ
Ù ¢Ȃȱȱ ȱ¢ ȱřȦŘŖŗŘȱŜşǰŞŜǯ
ȱ £ȱȱȱ£Č ǰȱȁ ȱȱȱȱȱȱ
ȂȱǻȱŘŖŖŘǼǰȱȱǱȱĴǱȦȦǯȦƽřŞŜŞŘŘ accessed 29
ȱŘŖŗŘǯ
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1.3

Other business-related legal structures

The previous section presented a brief overview of business association
ȱ ȱ ȱ ǯȱ ȱ ȱ ǰȱ ȱ ęȱ ȱ ȱ
businesses in Poland continue to operate under the simple form of a civil
 ȱ ǯȱ ȱ ȱ ǰȱ ȱ ȱ ȱ ȱ ȱ ȱ ȃęȱ
ȱȄȱȱȱȱȱ ȱȱǯȱȱȱ
ŘŖŗŖȱȱ ȱŘŝŗǰŞŜşȱȱ ȱȱȱȱǯ
There are also some supranational company structures provided by
European Law i.e. Societas Europaea and European Economic Interest
ǯȱȱȱ ȱȱȱȱȱȱȱǯ
The most common form of enterprise in Poland remains the sole
ǯȱ ȱ ȱ ȱ ȱ ŘŖŗŖȱ ȱ ȱ ŘǰşŚŘǰşŜśȱ ȱ
ǯȱȱęȱ¢ȱ¡ȱȱȱȱȱȱ
in Poland because of the widespread practice of using self-employment as
ȱȱȱȱȱȱȱȱ¢ȱȮȱȱȱȱ
workers are incentivised to provide labour as sub-contractors.
1.4

Polish environmental law – the general issues

Protection of the environment and the doctrine of sustainable
development are enshrined in the Polish Constitution. Article 5 states
ȱ ȱ ȱ ȱ ȃȱ ȱ ȱ ȱ ǻǯǯǯǼȱ ȱ ȱ
the protection of the natural environment pursuant to the principles
ȱ ȱ Ȅǯȱ ǰȱ ȱ ŝŚȱ ȱ ŞŜȱ ȱ ȱ
Constitution also refer to environmental protection. The former consists
of a few rules: (1) the public authorities shall pursue environmental policy
that ensures ecological safety for both present and future generations, (2)
ȱȱȱȱ¢ȱȱȱǰȱǻřǼȱȱȱȱ
the environment and its protection is deemed to be public information,
ȱǻŚǼȱȱȱȱȱȱȱȱ£ȱȱȱ
and improve the quality of the environment. Article 86 of the Constitution
states that everyone is obliged to take care of the state of environment
and should be held responsible for causing its degradation.
ȱȱȱȱęȱȱȱȱȱȱȱ
legal acts. In Poland there is no single environmental code in a sense of
a comprehensive act covering all environmental issues. Instead, relevant
ȱȱ ȱ ȱȱ ěȱ  ȱȱȱ ȱ ȱ ȱ
various aspects of the environment.28

28

Jerzy Stelmasiak (ed.),  ȱ¢ȱï ǰȱǻŘȱǰȱ¡¡ȱŘŖŗŖǼǯȱ
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The most important legislation is the Act on Protection of the Environment
ȱŘŖŖŗ29ǯȱȱȱȮȱȱ ȱȱȮȱȱȱȱȱĴȱȱ
ȱȱ ȱęȱȱȱ ǰȱȱȱȱȱȱ
principles of Polish environmental law and creates a general system of
ȱǰȱȱȱȱ ȱȱęȱȱ¢ȱęȱȱ
dedicated to particular environmental issues.
One of the most important environmental laws is the Act on Environmental
Degradation Prevention and Environmental Damages Responsibility
ȱ ŘŖŖŝǯřŖȱ ȱ ęȱ ȱ Ȃȱ ȱ ȱ ȱ ȱ
environmental damage and restoration of any environmental degradation
connected with its activity. The constitutional right to information on the
state of environment is detailed in the Act on Sharing Information on the
Environment and its Protection, Public Participation in Environmental
ȱȱȱ ȱȱȱŘŖŖŞǯřŗ

PART B: CORE ISSUES CONCERNING THE COMPANY
2

THE PURPOSE OF THE COMPANY AND THE DUTIES AND
COMPETENCE OF THE COMPANY ORGANS
2.1

The purpose and interest of the company
Řǯŗǯŗȱ ȱ

The distinction between the purpose of the company and the interest
ȱȱ¢ȱȱę¢ȱȱȱȱȱǯȱȱȱ
former addresses the reason for which the company was created, the
ĴȱȱȱȱȱȬȱǯ
ŘǯŗǯŘȱ ȱȱȱȱ¢
ȱǰȱȱȱȱȱȱȱȱȱęǯȱȱ¢ȱ
is a legal vehicle suitable for running business activities largely because it
enables the members (shareholders) of a company to aggregate economic
resources and to limit their liability.
 ǰȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱȱȱȱȱȱȱȱȱȱȱȱęǯȱ

29
řŖ
řŗ

ŝŖ

 ȱȮȱ ȱ¢ȱï ǰȱ ȱȱ ǰȱ£ȱȱŘŖŖŞȱȱŘśȱ£ȱŗśŖǯ
 ȱȱ£ȱ£ȱ ȱï ȱȱȱ ǰȱ£ȱȱŘŖŖŝȱȱŝśȱ£ȱŚşřǯ
 ȱ ȱ ¿ȱ ȱ ȱ ï ȱ ȱ ȱ ǰȱ £ȱ Ù£Ú ȱ ȱ
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The Possibilities for and Barriers to Sustainable Companies in Polish Company Law

ȱ ȱ ęȱ ȱ ȱ ¢Ȃȱ ȱ ȱ ȱ ȱ ȱ
the partners (or shareholders) agree to pursue a common endeavour by
making contributions and, to the extent provided, cooperate in other
¢ȱǻǯȱřȱǼǯȱȱȱ¢ȱȱȱȱȱ
agreement are contribution and cooperation, and not necessarily the
pursuit of an economic goal. It is far from obvious why the law makes
ěȱ ȱ ȱ ȱ ȱ ȱ ǰȱ ȱ ȱ ęȱ ȱ
clear rule saying that the objective of a partnership must be economic.řŘ
There is no such requirement applicable to corporations. Art. 151 CCC
provides that a private limited company may be set up for any lawful
ǯȱȱřŖŗǰȱ ȱȱ ȱȱǰȱȱȱȱȱ
the company’s purpose, which means that public companies may be
established for the pursuit of non-economic goals as well. Consequently
from the corporate law point of view, both private and public companies
¢ȱȱȱȱ¢ȱǰȱǯǯȱȱȱȱęȱǯřř
The aforementioned provisions allowing for companies to be set up to
pursue any lawful objective are not in harmony with the provisions of
ȱ ȱ ȱ ȱǯȱȱ ȱǯȱ ŚŖȱ ȱ ȱǰȱ ȱ ȱ
¢ȱ ȱ ȱ ȱ Ȭȱ ȃȱ ęȄȱ ȱ
ȱ ȱ ȱ ȱ ęǯřŚ This provision requires all
companies to manage an enterprise, or they will not be registered and
will not obtain legal capacity, as the entry in the register is conclusive as
to the company’s legal personality.řś
Still the fact that company has to run an enterprise does not mean that
ȱ ęȱ ȱ ȱ ȱ ȱ ǯȱ ȱ ȱ ȱ ¡ȱ ȱ
companies which run enterprises, but whose purposes extend beyond
ȱ ęǯȱ ȱ ȱ ȱ ȱ ¢ȱ  ¢ȱ ȱ ȱ ȱ ȱ
entrepreneurial entity, but its purpose (understood as a common goal
ȱ¢ȱȱȱȱǼȱȱȱȱȱȱęȱ
in. nature. Mandatory law does not prohibit companies where the whole
ȱ ȱ ęȱ ȱ ȱ ȱ ȱ ȱ ęȱ ȱ ȱ ¢Ȃȱ
articles e.g. research & development. Such a company would then be
ȱ ¢ȱ ęȱ Ȭęȱ ǯȱ ȱ ȱ ȱ ȱ ȱ ȱ
¡ȱȮȱȱȱȱȱȱȱȱȱ ȱ
ȱȱȱȱȱęȱȬęȱǯ
Still, there are some prominent examples of companies with mixed
purposes. It is worth mentioning that the National Depository
řŘ

řř

řŚ
řś

¢ȱȱȱȱȱȱȱȃȱȱȄȱȮȱǯȱŘŘǰȱŞŜǰȱŗŖŘǰȱŗŘśȱ
CCC.
Mateusz Rodzynkiewicz, ȱàÙȱ ¢ǯȱ £ǰȱǻřȱǰȱ¡¡ǰȱ
£ ȱŘŖŖşǼȱŘŚŝȱȱśśŞǯ
ȱ ¢ęȱ£ÙïȱȮȱ ȱȮȱȱȱȱȱȱȱȱȱǯȱ
£¢ £ȱǻȱřŚǼȱŘŚŞǯ
ŝŗ
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for Securities,řŜ the entity responsible for managing the trading of
£ȱęȱȱȱȱǻȱȱĴǼȱ
is established in the form of a joint-stock company. There are also
some governmental agencies operating as commercial companies. One
example is the Polish Agency of Information and Foreign Investment.řŝ
ȱȱǯȱřȱȱȱȱȱȱȃThe aim of the company
ȱȱȱȱȱȱȱȱȱ ǰȱ ȱȱȱ
ȱȱȱȱȱȱ¢ǰȱǰȱȱȱǰȱȱȱ
Ě ȱȱȱȱȱȱǯȄȱ ȱȱȱȱȱȱȱ
agency runs an enterprise its primary purpose is to support and promote
other entities in the Polish economy.
When analyzing Polish company law with regards to Corporate Social
Responsibility, it should be emphasized that even though the company
itself runs an enterprise, the company’s articles may provide that the
¢ȱȱȱęȱȱǰȱȱȱȱȱȱȱęȱ
ȱȱȱęȱȱȱǯ
Řǯŗǯřȱ ȱȱȱȱ¢
ȱȱȱȱȃȱȱȱ¢Ȅȱȱȱȱȱȱ
legal doctrine,řŞȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ęȱ ȱ
ȱȱȱǯȱȱȱȃȱȱȱ¢Ȅȱȱ
a general clause which is referred to by a few provisions of the Code of
Commercial Companies.
ȱȱȱȱȃȱȱȱ¢ȄȱȱȱǱ
Ȋȱ ǯȱŘŖşȱȱǯȱřŝŝȱȱ ȱȱȱȱȱȱȱment Board shall withdraw from any decisions in which there may
ȱȱĚȱ ȱȱȱȱȱ¢ȱȱȱȱ
interest (or the interest of his family members or other persons with
ȱȱȱ¢ȱǼǲ
Ȋȱ ǯȱŘŚşȱȱǯȱŚŘŘȱȱ ȱȱȱȱȱȱȱ ȱȱȱ ȱ¢ǯȱȱȱȱȱ
for challenging such resolutions is that they are inconsistent with the
ȃȱȱȱ¢Ȅǲ
Ȋȱ ǯȱŚřřȱȱȱȱȃȱȱȱ¢Ȅȱ¢ȱ¢ȱȱ
exclusion of stockholders’ pre-emption rights to subscribe for newly
ȱǲ

řŜ
řŝ
řŞ
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 ¢ȱ£¢ȱà ȱï ¢ȱǯǯ
ȱȱ ȱȱ  ¢ȱ£¢ȱǯǯ
ȱ ǰȱ ȁȱ ¿ȱ ȱ àÙȱ  Ȃȱ £ȱ  ȱ  ȱ
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Ȋȱ ǯȱŗŜřȱǯȱřȱȱǯȱřŗŝȱǯȱŘȱȱȱȱȃȱȱȱ¢Ȅǰȱȱȱȱȱȱȱ¢ȱȱȱȱter the company because of minor misconduct which does not violate
ȱȱȱȱ¢ǲ
Ȋȱ ǯȱŘŗŘȱǯȱŘȱȱȱȱȱȱȱȱȱȱ
¢ȱ¢ȱ¢ȱȱȱȱȱęȱȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ ȃȱ ȱ ȱ
¢Ȅǯȱȱȱȱȱȱȱ ȱ¢ȱȱȱȬ
ȱ¢ȱȮȱȱȱǯȱŚŘŞȱǰȱȱȱȱ
¢ȱȱȱȱȱȱȱȱȱ ȱ
¢ȱǲ
Ȋȱ ǯȱśŜȱȱȱȱȱȱȱȱȱȱ hold any activity that would be contrary to the interest of that partnership.
ȱȱȱȱęȱȱȱȱȱȃȱȱȱ¢Ȅǰȱȱ
ȱ¢ȱȱȱǯȱ ǰȱȱȱȱȱȱęȱ
ȱȱȱęȱȱȱ ȱȱȱǯ
ȱ¢£ȱȱȱȱȱȃȱȱȱ¢Ȅǰȱȱȱę¢ȱȱ
to determine whether the existence of the company’s interest may be
acknowledged as an abstract concept, and whether it may be understood
as distinct and separate from that of the shareholders or other corporate
ǯȱȱȱȱȱȱȱęȱǯǯȱȱȱȱ¡ȱ
through conventional deeds and actions and its legal capacity is granted
by law. Although a company is intangible, it can acquire and own tangible
assets, with its property being separated from that of its founders and
shareholders. The question is whether the established legal entity may
have an interest completely separated from those of other entities and
individuals, but at the same time the will-molding and decision-making
processes within and for the corporation must be conducted by humans.
ȱȱȱȱȱȱȱȱȱȱęȬ
making, it could be intuitive that companies have their own interest
which is self-contained and independent from the interest of other parties.
 ǰȱȱȱȱ ȱȱȱȱ¢ȱȱ ȱȱ
the law, nor by Polish legal doctrine or jurisprudence.
It is important to state that even though company has its own rights and
properties it cannot be entirely self-interested and it cannot have interest
unrelated to and fully independent of the interest(s) of its shareholders.
The company interest is always instrumental in relation to other parties’
interests. Any other conclusion would be inconsistent with both economic
reality and mandatory provisions of the CCC.
The founders of a company establish it to pursue particular interests.
ȱ¡ȱȱȱ¢ȱȱȱȱǲȱȱȱ ¢ȱ
ŝř
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connected to other interests. Through this assertion it may be stated
that company does not have its own interest separated from the interest
of its founders or shareholders. The interest of the company has to be
understood as the resultant of the interests of other entities.řş
A strictly legal argument can also be relied on to support this. The
assumption that a company has its own interest, being essentially
its survival, self-perpetuation, constant growth and accumulation of
ȱ ȱ Ĝȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ
ȱ ȱ ȱ ¢ȱ ȱ ¢ȱ Ǳȱ ȱ ¢Ȭěǰȱ
ȱ ǰȱ ¢ȱ ȱ ȱ Ȭǰȱ Ȭȱ ěǰȱ
and sometimes also mergers, pursuance of group policy etc. If anyone
asserted that a company has its own interest independent of any other
constituency, any of the aforementioned operations could be challenged
ȱȱȱȱ¢ȱȱȱȃȱȱȱ¢Ȅǯ
Still there are some other provisions that support the view that the
company’s interest may be separated from the interests of other
entities,ŚŖ e.g. the right of management board to refuse to provide
particular information to shareholders during shareholder meetings
on the grounds that revealing trade secrets would potentially harm the
¢ǲŚŗ and the right to exclude shareholders’ preemption rights
ȱȱȱęȱȱȱȁȱȱȱ¢ȂŚŘ. In these examples
ȱȱȱĚȱ ȱȱȱȱȱ¢ǲȱȱ
interest of the company is separated and contradictory to the interest
of a particular shareholder or class of shareholders. Still this does not
justify the statement that the interest of the company is self-contained.
While the ‘interest of the company’ is instrumental to the interest of
shareholders as residual claimants of the company’s assets, this does not
ȱȱȱ¢ȂȱȱȱȱȱĚȱ ȱȱȱ
of a particular shareholder, nor that the former may not prevail over the
Ĵǯ
In this case the company’s interest may be understood in an abstract way
as an aggregation of other parties’ interests. By this token, the company’s
interest can be seen as a benchmark against which any given corporate
action can be measured to check if it furthers the company’s management
and prosperity in the long term. This benchmark can be applied to actions
ȱȱȱȱȱǰȱǯǯȱȱĞȱȱȱ ȱ
ȱȱȱȱȱǻȱȮȱȱȱȱȮȱȱ
řş
ŚŖ

Śŗ
ŚŘ

ŝŚ

ȱŗŝǯ
ȱÚǰȱȁ ȱàÙȱ¢ȂȱǻŘŖŗŗǼȱŝȱ  ¢ȱ£ȱ £¢ȱ
ŗŗśǰŗřşǯ
ǯȱŚŘŞȱǯȱŘǯ
ǯȱŚřřȱǯȱŘǯ
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various corporate constituencies). Examples include the limitations on
revealing company’s trade secrets or possibility of excluding shareholders’
preemption rights discussed above. The pre-eminence of the ‘interests of
the company’ in the above examples can be explained on the basis that
a company which loses its secrets may become less competitive, while
Ȃȱ ȱ ȱ ȱ ȱ ȱ ȱ Ĝȱ ȱ ȱ
necessary capital. For other actions, namely those intended to serve value
ǰȱȱȱȱȱȱ¢ȱȮȱȱȱȱ
of business judgment rule as such is not literally acknowledged in Polish
legal doctrine.
ȱȱȱȱȁȱȱȱ¢Ȃȱȱȱ¢ȱȱ
from the interests of the various parties involved in the corporation, it is
essential to discuss what underlying interests the company aggregates,
and therefore to which the concept remains instrumental.
This question refers to the international debate between shareholder
value and stakeholder models of the interest of the company. The
shareholder value approach is based on the assumption that the main
goal of the company is to maximise utility for shareholders i.e. the success
of the company may be measured in terms of creating long-run value
for shareholdersŚř. The stakeholder approach postulates that not only the
shareholders but also other parties such as, workers, creditors, and others
who interact with the company should be recognized as constituencies
that together with the shareholders make up what is referred to as the
company’s interest. Consequently, it would be the interests of all these
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ęȱ ȱ
‘interest of the company’.ŚŚ
In the current state of Polish company law there appears to be incidental
support for some form of the stakeholder value approach in the legal
doctrine, but it is rather random and it lacks sophisticated theoretical
support. The prevailing view is cautious about the stakeholder approach
and sticks to the view that the corporate interest is a resultant of the
interests of shareholders.Śś This view is based on the economic foundations
of the corporation, where shareholders are the residual claimants i.e.
¢ȱȱȱȱęȱȱ¢Ȃȱ¡ȱȱ ȱȱȱ
main risk-bearers of the company’s performance. Economically speaking,
they are the owners of the company, and they enjoy decision-making
Śř

ŚŚ

Śś

William Lazonick and Mary O’Sullivan, ‘Maximizing shareholder value: a new
¢ȱȱȱȂȱǻŘŖŖŖǼȱŘşȱEconomy and Societyȱŗřǰřśǯ
R. Edward Freeman and John McVea, ‘A Stakeholder Approach to Strategic
ȂȱǻŘŖŖŗǼȱȱȱȱȱȱǯȱŖŗȬŖŘ available at SSRN:
ĴǱȦȦǯȦƽŘŜřśŗŗȱȱŘşȱȱŘŖŗŘǯȱ
ȱǻȱřşǼǲȱȱǻȱŘŜǼȱŗŝśǯ
ŝś
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powers concerning its strategy, dividend policy and even company’s very
¡ǯȱȱěȱȱȱȂȱȱȱ¡ȱȱ
the subordination of their claims in case of corporate insolvency. The
wording of the CCC does not provide any support for the stakeholder
ǯȱ  ǰȱ ȱ ȱ ěȱ ȱ ¡ȱ ȱ ȱ
ȱ ȱ ȱ ǯȱ ȱ ȱ ȱ ȱ ȱ RàĊȱ ȱ ȱ
ȱȱȱŝǰȱŗşşŚŚŜ concerning a bank organised as a public
company, held that the interest of account holders depositing money
with the bank should be taken into account in determining the ‘interest of
the company’. The case was brought to court when the preemption rights
of existing shareholders had been excluded to facilitate the raising of new
capital by issuing new equity to an external investor.Śŝ The legal question
that arose was whether the interests of bank customers can be taken into
account to justify disapplying the preemption rule. The court answered
ȱȱȱȱĜǯȱ  ǰȱȱȱĜȱȱ ȱȱ
ȱ ȱ ȱ ǰȱ ȱ ȱ ȱ ȱ ȱ ęȱ ǯȱ ȱ ȱ
ȱȱȱ ȱȱȱȱȱȱȱȱęȱ
institutions should be recognized as entities of public interest and their
long term sustainability is essential for the systemic stability. Therefore
the ratio decidendi of the cited judgment cannot be fully applied to any
Ȭęȱ¢ǯ
Another practical example is a provision contained in the articles of
ȱ ȱ ȱ ȱ ȱ ȱ ŚŞȱ Ȯȱ ȱ ȱ ȱ
state-controlled company dealing with the exploration and production of
ȱȱȱȱǯȱȱȱȗȱŗŝȱȱ  Ȃȱǰȱȱȱ
may consent to the company taking actions or making investments that
¢ȱ ȱ ¢ȱ ȱ ȱ ¢Ȃȱ ȱ Ĝ¢ǰȱ
but are necessary for maintaining the energy security of the country.Śş
ȱ ¢ȱ ¡ęȱ ȱ ȱ ȱ ȱ ȱ ȱ
ęȱȱȱȱȱȱȱ¢ȱȱȱȱ¢ǯśŖ Yet it also
shows that the cited provision does also allow for actions contrary to the
¢Ȃȱǯȱȱȱȱęȱȱ¡ȱȱȱ
ȱȱȱĴȱȱȱȱȱȱ¢ȱȱ Ǳȱ
the fact that a company adopted particular provisions in its articles of

ŚŜ
Śŝ

ŚŞ
Śş

śŖ

ŝŜ

ȱŘŗȦşŚǰȱȱȱŗŗȦŗşşŚȱśŚǯ
ǯȱ ǰȱ ǯȱ £ ǰȱ Rǯȱ Úǰȱ ȁȱ ȱ ¢ȱ àÙȱ
¢Ȃȱ £ȱ  ȱ  ȱ ŞȦŘŖŖŖȱ ŗŗǰȱ ǯȱ ǰȱ ǯȱ £ ǰȱ Rǯȱ
Úǰȱ ȁȱ à ȱ  ȱ £¢ȱ ȱ ȱ ǯǯǯȂȱ £ȱ
 ȱ  ȱŗŖȦŘŖŖŘȱŘŚ
ȱ à ȱĞ ȱȱ £  ȱǯǯȱȮȱ  ȱǯǯ
  ȱȱȱǰȱȱȱȱǱȱĴǱȦȦ
ǯǯȦȦŗŖŗ
şşȦŗŖřŜŘȦǵǰǰƽȱȱŘşȱȱŘŖŗŘǯ
See supra 2.1.2.

The Possibilities for and Barriers to Sustainable Companies in Polish Company Law

incorporation says more about the passivity of dispersed shareholders
than about the lawfulness of the clause in question.
The aforesaid does not dismiss the importance of the protection of other
corporate stakeholders. It only says that it is not necessarily the company
law where this protection should be sought. There are other areas of law
addressing the need for other constituencies’ protection, e.g. labor law,
¢ȱ ǰȱȱȱ ǰȱȱ ǰȱȱȮȱȱȱȱȱȮȱ
environmental law.
But even if the company’s interest is conceptually comprehended as
excluding such interests as workers, creditors or the environment, it does
not entail the complete irrelevance of those interests for the choices made
¢ȱȱȱȱĜǯ
Environmental law is one of the many sets of rules put in place to
ȱȱȱȱȱǯȱ  ǰȱȱȱȱ
regulations are directly connected with the ‘interest of the company’,
nor do they create any general principle concerning the company’s
actions51. Like all legal persons, companies must obey those mandatory
regulations, but this duty arises because these are provisions in force,
rather than because they can be interpreted as a part of a more widely
understood interest of the company.
ȱȱȱȱȱȱȱȱȱȱȱȱ¢Ȃȱ
decisions must respect stakeholder interests. Even though they are not
acknowledged as conceptual components of the notion of the interest of
the company, taking account of other parties’ interests may be crucial for
the successful pursuit of the company’s own objectives, and as a result,
may be consistent with the company’s interest. It is in the company’s long
term interest to develop proper relations with its stakeholders i.e. workers,
business partners and local communities. While not a component of
¢Ȃȱǰȱȱȱȱȱȱ¢ȱȱĚȱȱ
the company’s performance in the long run. In other words, the interests
of other parties are secondary to the interest of the company, but are still
very important for the company itself. The management board has a
large margin of discretion as regards taking other parties’ interests into
account while making decisions concerning the company. Polish legal
doctrine hasn’t developed the business judgment rule as such, but it de
facto acknowledges the boards’ wide discretionary powers in managing
¢Ȃȱěȱȱȱȱȱȱȱȱȱȱ
external factors closer or looser related to the company’s business. Such
ȱ¢ȱȱȱ¢ǰȱęȱȱȱǻǯǯȱ

51

ȱǻȱřşǼǯ
ŝŝ
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ESOPs), expenditures on environmental protection or other activities
in line with the corporate social responsibility policy adopted by the
company. The limit to such involvement is set by the long term interest of
shareholders i.e. any taken actions must not be against the shareholders52.
Balancing long term returns against short term expenditure is not an
easy task and legal practice leaves it up to the board’s discretion with
virtually no reported cases of shareholders bringing actions against the
CSR policies of Polish companies.
ȱ ȱ ȱ ȱ ȱ ęȱ ȱ ȱ ȱ
value.śř The concept found its way into the best practices formulated
ȱ ȱ ȱ ȱ Ȯȱ ȱ  ȱ ȱ ¡ȱ ȱ
ȱ ȱ ȱ ŘŖŖśǯȱ ȱ ŘŖŖśȱ Ȃȱ ȱ ȱ ǯȱ ǰȱ ȱ
deals with the Objective of the Company, read as follows:
ȃȱ ȱ ȱ ȱ ȱ ¢Ȃȱ ȱ ȱ ȱ ȱ ȱ ¢Ȃȱ
ǰȱ ǯǯȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ
ǰȱȱȱȱȱȱȱȱȱȱȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ¢ǰȱ
¢ȱȱ¢Ȃȱȱȱ¢Ȅǯ54
 ǰȱȱȱȱȱȱǰȱ ȱȱěȱȱȱŖŗǯŖŗǯŘŖŗŘǰȱ
does not contain any similar provision nor does it refer to CSR.55
As mentioned above, the interest of the company is the resultant of the
interests of its shareholders. But the shareholders as a class tend to be a
ȱȱȮȱȱȱȱȱȱȱ£ȱ
¢ȱȱ ǯȱȱȱ¢ȱȱȱȬȱĚȱ
lies between controlling block-holders and minority shareholders. This is
precisely where the notion of the ‘interest of the company’ comes into play
in order to curb dominant shareholder’s temptation to engage in rentȱǯȱȱȱęȱȱȱȱȱ¢Ȭ¢ȱ
Ěȱȱȱ ȱȱ¢ȱȱȱȱȬȱ
rights do fall short, is the dissenting shareholder’s action for annulment
ȱȱȱȱȱȱȱ ȱ¢ȱǻȱ¢ȱȱ
controlling shareholder). This action aims at preventing the majority

52
śř

śŚ

55

ŝŞ

ȱǻȱŘŜǼȱŗŝŜǯ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ǯǯȱ ȱ ȱ
ǰȱȁȱȱǱȱȱ ȱ¢ȱȱȬ
ȱȂȱǻŘŖŗŖǼȱřŜȱJournal of Corporation Law 59.
ȱȱȱȱȱŘŖŖśǰȱȱȱȱǱȱĴǱȦȦ
ǯȬǯ
 ǯȦȦ¢ȦȦŘŖŖśǯȱȱŘşȱȱŘŖŗŘǯ
Code of Best Practice for WSE Listed Companies, available in English at: ĴǱȦȦ
ǯ
Ȭǯ ǯȦȦ¢ȦȦȦƖŘŖŗşȏŗŖȏŘŖŗŗȏǯ
ȱŘşȱȱŘŖŗŘǯ
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shareholder from carrying out business operations or other actions which
violate the interests of the minority. One of the yardsticks to measure
the lawfulness of the operation pursued by the majority is consistency
ȱȱȁȱȱȱ¢ȂǯȱȱȱǯȱŚŘŘȱȗȱŗȱǰȱ ȱ
applies to public companies56
“A resolution of the general assembly which contravenes the statutes or good
practices and harms the interests of the company or is aimed at harming a
ǰȱ¢ȱȱȱȱȱȱȱȱȱ¢ȱȱȱ
ȱȱȱȄǯȱ
Other limitations to minority oppression can be found in the principle
ȱ ȱ ȱ ȱ ȱ ǯȱ ŘŖȱ ǰȱ ȱ ȱ ¢ȱ ȱ ¢¢ǰȱ
ȱȱĴȱȱȱȱ ȱȱȱȱǯśŝ
ȱ¢ȱȱȱȱȱ ȱ¢ȱȱȱ
widely analyzed in Polish jurisprudence, and there is also plenty of caselaw on the issue. In one of the leading cases, the Supreme Court stated
that
“inconsistency with good practices occurs when it may be considered unethical
ȱ ȱ ǯȱ  ǰȱ ȱ ǰȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ
ȱ ȱ ǰȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ
ȱȱȱ¢ȱȱȱȄǯ58
In another judicial decision it was emphasized that the
ȃȱȱȱȱ¢ȱǻǯȱŚŘŘȱǼȱȱȱȱȱ
ȱȱȱȱȱȱȱȱȱȱęȱȱȱ
¢ȂȱȱȱȄǯ59
Another example of harming the minority shareholder is the Supreme
ȱȱȱŗśǯŖřǯŘŖŖŘǯŜŖ The court stated that a resolution to increase
share capital was inconsistent with decency and was aimed at harming the
minority shareholder because there was no economic reason to increase

56

śŝ

58

59

ŜŖ

For private companies there is an analogous provision repeating the same wording
ǻǯȱŘŚşȱȗȱŗȱǼǯ
ȱȱ ȱȱȱȱȱȱȱȱȱ ȱ¢ȱę¢ȱ
duties.
ȱȱȱȱȱȮȱȱȱȮȱ ȱ ȱŜŖŝȦŖŚȱȮȱŘŖŖśȬŖřȬŖŞǰȱǱȱ
Legalis (our own translation).
ȱȱȱȱȱȮȱȱȱȮȱ ȱ ȱŗśŞȦŖşȱȮȱŘŖŖşȬŗŗȬŖśǰȱǱȱ
ȱȱȱȱȱȱȱŘŖŗŖǰȱȱŚǰȱ¢ȱŜřǰȱǯȱŞŘȱǻȱ ȱ
translation).
ȱȱȱȱȱȮȱ ȱ ȱŜŝŝȦŖŖȱȮȱŘŖŖŘȬŖřȬŗśǰȱǱȱǯ
ŝş
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share capital. Instead, the main objective of increasing share capital was
in fact the dilution of equity and reducing the minority shareholder’s
voting power.
ȱ ȱ ȱ ęȱ ȱ ȱ  ȱ ȱ ȱ ¢ȱ ȱ
supervisory board member who is also engaged by a competing company,
ȱȱȱȱȱȱȱȱ¢Ȃȱęȱȱȱ ȱ
deemed by the court to endanger the company’s interest.61
2.2

The competence and duties of the company organs
ŘǯŘǯŗȱ 

ȱȱȱěȱȱȱ¢ȱȱ¢ǯȱ ȱǰȱȱ
do not have organs, although there are a few exceptions to this traditional
distinction between partnerships and corporations.
In a general partnership there are no organs. The partners are responsible
for managing the partnership and its representation,62 with the details of
ȱȱȱȱęȱȱȱȱǯȱȱ
same is true for the limited partnership. Contrary to this, for professional
partnerships there is an opt-in rule enabling the establishment of the
Management Board.Ŝř
Interestingly, unlike in the majority of legal systems featuring
partnership limited by shares, the Polish limited joint stock partnership
ǻ Ǽȱȱȱ¢ȱȱȱ¢ǰȱȱȱȱȱȱęȱ
ȱ ȱ ȱ ȱ ȱ ǯȱ ȱ ȱ  ȱ ȱ ȱ  ¢ȱ
ȱ ¢ȱ ȱ ǯȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ
ȱ ȱ ȱ ȱ ȱ ȱ  Ȃȱ ȱ ¡ȱ  ¢ȱ
ęǰȱ ȱ ȱ ¢ǯȱ ¢ǰȱ ȱ ȱ ȱ ȱ ȱ ȱ
provisions governing the organisational structure of joint-stock
corporation when it comes to the legal framework applicable to the
 Ȃȱ ȱ ȱ ȱ ¢ȱ ǯŜŚȱ  ǰȱ  ȱ
never have a Management Board as the general partners are responsible
for managing the partnership.
ȱȱȱȱȱĚȱȱȱ ȱȱ¢ǰȱȱ¢ȱ
law has traditionally adhered to a two tier board structure.

61
62
Ŝř
ŜŚ

ŞŖ

ȱȱȱȱȱȱȱȱŗŝǯŖŜǯŘŖŖşȱȮȱ
ǯȱŘşȱȱǯȱřşȱǯ
ǯȱşŝȱǯ
Art. 126 CCC.

ȱ ȱŘşŖȦŖşǯ
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In private limited liability companies there is always a Management Board
ȱȱ ȱǯȱȱ¢ȱȱȱ ȱȱ
ȱ ǰȱ ȱ ȱ ȱ ȱ ȱ ¡ȱ  ¢ȱ ęȱ ȱ
¢ȱ ȱ ȱ ¡ȱ śŖŖȱ ŖŖŖȱ ȱ ǻ¡ǯȱ ŗŗŖȱ ŖŖŖȱ Ǽǰȱ ȱ
which point the establishment of a Supervisory Board becomes mandatory.
In a public company it is mandatory to have a Management Board,
¢ȱȱȱȱ ȱ¢ǯȱȱȱȱȱȱȱ
governance structure of private and public companies, structural similarities
ȱȱěǯȱěȱȱȱȱȱȱ
public company’s supervisory board members, increased independence
of the public company’s management65ȱȱȱȱȱ ȱ
Assembly.66ȱȱęȱȱ¢ȱȱȱǯ
ȱ ȱ ȱ ȱ ȱ Ĝȱ ȱ ȱ ȱ
ȱ  Ȭȱ ȱ ǰȱ Ǳȱ ȱ ȱ Ě ȱ
 ȱ ȱ ȱ ¢ȱ ǲȱ ȱ ȱ
 ȱ ȱ ¢ȱ ȱ ȱ ¡ȱ ǲȱ ȱ Ĝȱ
ȱ ȱ ȱ ȱ ȱ ¢ȱ ǰȱ ȱ ȱ ȱ ě¢ȱ
impede the Board’s monitoring function.Ŝŝ
In principle, the Polish legal system does not mandate worker
ȱ ȱ ¢ȱ ǯȱ  ǰȱ ȱ ȱ ȱ ¡ȱ
to that principle: according to the Act on Commercialisation and
Privatisation68 in companies which emerged from the former stateowned enterprises, the employees have the right to appoint some of
the Supervisory Board members as their representatives. In companies
ȱ ȱ ¢ȱ ¡ȱ śŖŖȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ
appoint one member of the Management Board. This is the legacy of the
Polish economic transformation: some extraordinary governance tools
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ěȱ ȱ ȱ  ȱ ȱ ȱ ȱ
ȱȱȱ ȱȱȱǯȱ  ǰȱȱȱ
ȱȱȱȱȮȱȱȱȱȱȮȱȱ ȱȱȱ
obliged to act in the interest of the company as a whole and not solely in
the interest of their own electorate.
In the following subsections of this paper the organs of companies in
Polish legal system will be subject to further scrutiny.

65

66
Ŝŝ
68

ǯȱ řŝś1ȱ ȃȱ ȱ ¢ȱ ȱ ȱ ¢ȱ ȱ ¢ȱ ȱ ȱ ȱ
management board any binding instructions with respect to the management of the
ěȱȱȱ¢Ȅǯ
ǯǯȱǯȱŚŖŘ1ȬŚŖŘř CCC.
ǰȱ ȱǻȱŗŖǼȱŚŞŖǯ
 ȱ£ȱȱřŖȱȱŗşşŜȱǯȱȱ£ȱȱ¢ ¢£ǰȱ£ȱȱŗşşŜȱȱŗŗŞȱ£ȱ
561.
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ŘǯŘǯŘȱ ȱȱ
The Management Board is the main administrative organ in companies,
ȱ¢ȱȱȱȱ¢Ȃȱěȱȱȱȱȱ
behalf (representation). There is a legal presumption that the management
board has powers of management and representation69. Even though
the role of Management Board is the same in both types of company,
ȱȱȱęȱěȱ ȱȱȱȱȱ
private (sp. z o.o.) and public companies (S.A.).
In a private company, the members of the Management Board are
ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ
provide otherwise.ŝŖ For example, members of the Management Board may
be appointed by the Supervisory Board or they may even be appointed by
a particular shareholder if the company articles so provide. Irrespective of
who was entitled to or actually did appoint any given Management Board
ǰȱȱ ȱȱȱȱȱ ȱȱȱ¢ȱ
Board Member.ŝŗ This power of dismissal does not require any reasons to
be given unless company’s articles provide otherwise.
Internal relations among members of the Management Board have to be
ęȱȱ¢ȱǯȱȱȱȱȱ¢ǰȱȱȱ
of collegiality does not apply to Boards of private companies. This means
that every board member has the right and the obligation to manage the
ěȱ ȱ ȱ ¢ȱ ¢ǰȱ ȱ ¢Ȃȱ ȱ ȱ
 ǯȱ ȱ Ĵȱ ¢ȱ ȃ¢ȱ Ȅǰȱ ȱ ȱ ȱ
the Management Board is required.ŝŘ
ȱȱǰȱȱ ȱȱȱȱȱȱȱȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ǰȱ ȱ Ěȱ
Ȭȱ ȱ ȱ ȱ ¢ȱ ǻ Ǳȱ personalistische
Ğ), where there a typically personal ties between the small
number of shareholders and they also tend to be personally involved
in running the businessŝřǯȱ ȱ ȱ ěȱ ȱ ȱ ȱ
ȱȱȱȱȱȱ ȂȱĚȱȱ
safeguarded by the law.ŝŚ
The most important distinction between the Management Boards of
private and public companies is the increased risk for private company
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ŝŖ
ŝŗ
ŝŘ
ŝř
ŝŚ

82

ǯȱŘŗŖȱȱǯȱřŜŞȱǯ
ǯȱŘŖŗȱǯȱŚȱǯ
ǯȱŘŖřȱǯ
ǯȱŘŖŞȱǯ
£¢ £ȱǻȱřŚǼȱřŝŜǯ
Cf n 68 supra.
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directors of personal responsibility for the company’s liabilities. Art.
299 CCC states that when the execution against the company proves
unsuccessful Directors may be held liable for company’s obligations. The
Directors can avoid liability if they can prove that either (i) a motion for
ȱ¢ȱȱ ȱęȱȱȱȱǲȱȱǻǼȱ¢ȱ ȱ
ȱȱȱȱȱęȱȱ¢ǲȱȱǻǼȱȱȱȱȱ
has not deteriorated as a result of the failure to apply to the bankruptcy
ǯȱ  ǰȱȱȱȱȱȱȱȱȱȱ
whether this liability is of compensatory or guaranteeŝś natureŝŜ.
In public companies the Management Board is appointed by the
Supervisory Board unless the company’s articles provide otherwise. In
particular the right to appoint the Management Board may be vested in
ȱ ȱ¢ȱǻȱȱȱ¢Ǽǲȱȱ¢ȱȱȱȱȱ
ȱȱęȱȱǲŝŝ it may be granted as a personal
ȱ ȱ ȱ ȱ ǲŝŞȱ Ȯȱ ȱ ȱ ¡¢ȱ ȱ Ȯȱ ȱ ¢ȱ
ȱ ȱ ȱ ȱ ȱ ǯȱ ȱ ȱ ȱ Ĝȱ ȱ ȱ
ȱȱȱȱȱ¡ȱęȱ¢ǰȱȱȱȱȱȱ
on reappointing the same board.
In both private and public companies, the Management Board may
consist of one or more members. If there are two or more members, the
company’s articles should specify how the company is to be represented
in external dealings. In the absence of relevant provisions in the articles,
representation requires cooperation of two Management Board members
or a Board member and a holder of Commercial Proxy.ŝş
ȱȱǯȱřŝśŗȱǰȱȱȱȱ¢ȱȱȱ¢ȱ
ȱ ȱ ȱ ȱ ¢ȱ ¢ȱ ȱ ȱ ȱ ȱ
ȱ ȱ ȱ ȱ ȱ ȱ ¢Ȃȱ ěǯȱ ȱ ȱ
Management Board may be formally autonomous, however it may
in practice be inclined to follow the Supervisory Board or controlling
blockholder’s instructions, being mindful of their power to dismiss them.
In companies with concentrated ownership, the dominant shareholder
ȱȱȱȱĚȱȱȂȱȱȱ¢ȱ¢ȱ
determine corporate strategy. The role of the Management Board in such
situation may be limited to implementing the strategies imposed them.
The articles of association may also require Supervisory Board approval

ŝś

ŝŜ
ŝŝ
ŝŞ
ŝş

Compensatory liability remains limited to the losses caused by wrongdoing, whereas
Ȭȱ ȃȄȱ ¢ȱ ȱ ȱ ¢ȱ ǰȱ ȱ ȱ ȱ ȱ
between the extent of the damage and the triggering event.
£ȱ ¢ǰȱàÙȱ£ȱ£ȱ £ïǯȱ £ȱǻǯ ǯȱǰȱŘŖŖşǼǯ
ǯȱřśŗȱǯ
ǯȱřśŚȱǯ
ǯȱŘŖśȱȱǯȱřŝŘȱǯ
Şř
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ȱȱȱȱȱȱȮȱ¢ȱ ȱȱȱ
by law. Since there is no ultra vires doctrine in Polish law (in accordance
with the First EU Company Law Directive), failure to observe a particular
Board approval requirement as laid down in the articles of association
ȱ ȱ ěȱ ȱ ¢ȱ ȱ ȱ ǰȱ ȱ ȱ ¢ȱ ¡ȱ
the Directors to liability for failing to follow internal corporate decision
making procedures.ŞŖ
ŘǯŘǯřȱ ȱ¢ȱ
The Supervisory Board exercises permanent supervision over the
company’s activities in all areas of its business.81 Even though the principle
is that the Supervisory Board acts periodically, meeting whenever the
ȱǰȱȱȱȱȱȱȱȱȱęȱ¢ǰ82 it also has
an ongoing, broader duty of supervision. In particular, the Supervisory
Board may inspect the company’s assets, and request reports from the
Management Board and other persons working for the company.Şř
Moreover, the company’s articles may extend the Supervisory Board’s
 ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ęȱ ȱ
of the Management Board.ŞŚ In the supervisory board objects to a
ǰȱȱȱȱ¢ȱȱȱ ȱ¢ȱ
to pass a resolution authorising the transaction in question.85
ȱ ȱ ěȱ  ȱ ȱ ¢ȱ ȱ ȱ ȱ
and private companies is that, in the former, it sticks to the principle of
board collegiality,86ȱ ȱȱȱĴȱȱȱȱ¢ȱȱ
ȱ¢ȱȱȱȱȱ ǯȱ  ǰȱȱȱǰȱ
the collegiality rule is not absolute and the Supervisory Board may
ȱęȱ¢ȱȱȱȱȱȱǯ
Minority shareholders in public companies may have the chance to elect
a member of the Supervisory Board via cumulative voting. According to
ǯȱřŞśȱǯȱřȱǰȱ¢ȱȱ¢ȱȱȱ¢ȱ
ȱȱȱȱ¢ȱȬȱȃȱȄǯȱȱȱȱ
ȱȱȱȱȱȱȱȱȱȱȱȬęĞȱ
of the share capital, the members of Supervisory Board are appointed by

ŞŖ
81
82
Şř
ŞŚ
85
86

ŞŚ

ǯȱŗŝȱǯȱřȱǯ
ǯȱřŞŘȱǯȱŗȱǯ
ǯȱřŞşȱǯȱřȱǯ
ǯȱřŞŘȱǯȱŚȱǯȱȱǱȱ£¢ £ȱǻȱřŚǼȱŚŖŖǯ
ǯȱřŞŚȱǯȱŗȱǯ
ǯȱřŞŚȱǯȱŘȱǯ
ǯȱřşŖȱǯȱŗȱǯ
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a vote in separate groups.Şŝ Cumulative voting is a mandatory minority
right which prevails over any inconsistent provisions in the articles
ȱ ȱȱȱȱȱǯȱ  ǰȱȱȱȱȱ
that cumulative voting as designed in Polish law does not improve
the position of a minority shareholder whenever the number of board
ȱȱȱȱęǰȱȱ¢ȱȱ¢ȱȱ
establish a separate electoral group.
ŘǯŘǯŚȱ ȱȱȱȱȱĜ
ȱ¢£ȱȱȱȱȱȱȱĜǰȱȱȱ
useful to distinguish between duty of loyalty and duty of care. The duty
ȱ¢¢ȱȱȱȱȱȱ¢ȱȱȱ¢ȱȱĜȱ
that would be against the interest of the company, whereas the duty of
care is interlinked with the increased level of diligence expected from
ȱĜǯȱ ȱȱ ȱȱȱȱȱȱ ȱ
Ĝȱǰȱȱȱȱȱ ȱȱȱǰȱȱ
ȱȱȱȱȱęȱȱȱ¢ǯȱȱȱȱĜȂȱ
Ĵȱ ȱȱȱǯȱȱȱȱȱȱȱȱ
ȱȱ¢ȱȱȱȱȱȱȱȱȱȱȱȮȱȱ
of breach of a particular statutory or contractual provision is required.88
The duty of loyalty is an element common to all companies, partnerships
ȱ ȱ Ȭȱ ȱ ǯȱ  ȱ ȱ ęȱ
¢ȱ ěȱ ȱ ȱ £ȱ ǯȱ ȱ ǰȱ ȱ
ȱ ȱ ¢ȬĚȱ ȱ ǰȱ ȱ ¢ȱ ȱ ¢¢ȱ ȱ ȱ ȱ
the horizontal contractual relationship between partners, whereas in

Şŝ

88

ǯȱřŞśȱȗȱřǯ “ȱȱȱȱȱǰȱȱȱȱȱęĞȱ
of the share capital, the election of the supervisory board shall be made by the next
general assembly by way of a vote in separate groups, even if the statutes provide for a
ěȱȱȱȱȱ¢ȱǯǲȱȗȱŚǯȱ ȱȱ¢ȱȱ
ȱȱȱȱ¢ȱȱ¢ȱęȱȱȱěȱ ǰȱ¢ȱȱȱ
members of the supervisory board shall be elected. § 5. The persons representing at
the general assembly the portion of shares which represents the result of the division
of the total number of the represented shares by the number of members of the board,
may create a separate group for the purpose of electing one member of the board, and
shall not participate in the election of the remaining members. § 6. The positions on
ȱ¢ȱȱȱęȱ¢ȱȱȱȱȱȱȱȱ
ȱ ȱȗȱśǰȱȱȱęȱ¢ȱ ¢ȱȱȱȱȱ ȱȱȱȱȱ
shareholders whose votes were not cast in the election of the members of the supervisory
ȱȱ¢ȱȱȱȱȱǯȱȗȱŝǯȱ ȱȱȱȱ¢ǰȱȱȱȱ
ȗȱřǰȱȱȱȱȱȱȱȱȱȱȱȱȱ¢ȱȱȱ
ǰȱȱȱȱȱȱǯȄ
Supreme Court Judgment of February 9thǰȱŘŖŖŜȱǯȱǻȱ ȱŗŘŞȦŖśǼȱ ȱ¢ȱȱ
courts decisions inter alia of the Warsaw Court of Appeal of August 18thȱ ŘŖŗŗȱ ǻ ȱ
ȱ śŚȦŗŗǼǲȱ ȱ ȱ ȱ ¢ȱ £ȱ  ǰȱ ¿£¢ȱ ïȱ ȱ
£ ïǰȱ££ȱȱȱřŖthȱŘŖŗŘȱȱǯȱŝǯ
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corporations, the duty of loyalty is the result of vertical (agency) relation
 ȱȱĜȱǻǼȱȱȱǻǼǯ89
The duty of loyalty in company law results from the general principles of
civil law,şŖȱȱ ȱȱęȱȱȱȱ ȱ ȱȱ ǯȱ
It can also be noted that the corporate relation between the company and
ȱĜȱ¢ȱȱĜ¢ȱȱȱȱȱ ǰȱȱȱȱ
its most important components, imposes a duty of loyalty.91
ȱȱȱęȱȱȱȱ¢ȱȱ¢¢ȱ ȱ¡ȱ
to Management Board members in both private and public companies.
ȱȱǯȱŘŗŗȱȱǯȱřŞŖȱǰȱȱȱȱȱ¢Ȃȱ
permission in order to engage in any activity that involves competitive
interest (understood as any activity, that may be in contradiction to activity
of the company), as well as to become a partner in competing partnership
(it refers to both commercial and civil partnerships), to hold position as
ȱĜȱȱȱȱ¢ȱȱ¢ȱȱȱȱǯȱ
This prohibition also extends to being a shareholder in a competing
ȱ ȱȱȱŗŖȱȱȱȱȱȱȱȱȱȱ
at least one board member. Other regulations that are emanations of the
¢ȱȱ¢¢ȱȱȱǯȱŘŖşȱȱǯȱřŝŝȱǰȱ ȱȱȱȱ
board member must refrain from participating in any decisions that give
ȱȱȱĚȱȱȱ ȱȱ¢ȱȱȱȱǰȱ
or other persons with whom the director is related. It is emphasized in
Polish doctrine that the duty of loyalty is very broad, and extends far
beyond the requirements of loyalty in ordinary civil relations.
Loyalty is owed to the company as a whole and the notion of the
company’s interest is used as a benchmark to determine whether the
Directors are complying with their duty. There are situations in which
ȱ Ĝȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ ǰȱ
in particular via cumulative (group) voting (discussed above), or by
¢ȱ ȱ ȱ Ȭȱ ǯȱ ǰȱ ȱ Ĝȱ ȱ
not the representatives of their electorate but are obliged to act in the
interest of the whole company.

89

şŖ

91
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ȱ ȱ ȱ ȱ ȱ ȱ ȱ Ȭȱ ¢ǰȱ ȱ ȱ ȱ ȱ ȱ  ȱ
ȱ ǯȱȱ ȱȱȱ ĴȱǱȱȱǯȱ ȱ ȱȱ
ǯȱǰȱȁ¢ȱȱȱǱȱȱǰȱ¢ȱȱȱ ȱ
ȂȱǻŗşŝŜǼȱřȱJournal of Financial EconomicsȱřŖśǰřŜŖǯ
ǯȱřśŚȱȱȱȱȱȱȱȱȱȱȱȱȱȱǰȱ
and in a manner complying with the obligation’s social and economic purpose and the
principles of community life.
ȱ ǰȱ ȁ £ȱ ïȱ ȱ àÙȱ Ù ¢Ȃȱ
ȱ  ȱ
¢ ȱŘȦŘŖŖŞǯ
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ȱ ȱ ǯȱ Řşřȱ ȱ ǯȱ ŚŞřȱ ǰȱ Ĝȱ  ȱ ȱ ¢ȱ ȱ
higher level of care and diligence. In other words, the requirements of
ȱ ¢ȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ ĜȂȱ
ǯȱȱĜȱȱȱ¢ȱȱȱȱȱȱȱ
Board, the Supervisory Board and the liquidators, and, as such, they are
responsible for any unlawful92 action that causes damage to the company.
ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ Ğȱ ȱ ȱ ȱ
ȱȱȱĜǯȱȱȱȱȱȱ¢ȱȱȱȱȱ
Polish jurisprudence and legal doctrine. So far courts have tended to take
ȱȱȱȱȱȱȱęȱȱȱȱ
provisions rather than general breach of duty of care to hold corporate
Ĝȱ şř. The prevailing view is that a lack of care and diligence
is a yardstick for measuring culpability rather than the unlawfulness of
the operation in question.şŚ For this reason parties to corporate disputes
became inclined to instrumentalise criminal liability for actions causing
damage to the company (former Art. 585 CCC). Controversies around
this provision led to its recent abolition.95
ŘǯŘǯśȱ ȱ ȱȱȱ ȱ¢
ȱ ȱȱǻȱ ȱ¢Ǽȱȱ ȱȱȱȱ
aggregating residual interests and thus enjoying powers with respect to
ȱȱǯȱ ȱȱȱȱȱȱȃȱȱ
ȱȱȱȱ¢Ȅ96, although this may be questioned given
the prominent role of the Management Board in some public companies
(de facto), and the Board’s autonomy under the law (de jure).
ȱ¢ǰȱȱ ȱȱȱȱ ȱȱ¢ȱȱ¢ȱ
ȱȱȱǯȱ ȱȱȱ¢ǰȱȱ ȱȱ
appoints members of the Management Board unless the company’s articles
state otherwise.şŝȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ
members of the Management Board at will, a right which may not be

92

şř
şŚ

95

96
şŝ

The term unlawful is understood broadly. A particular action is unlawful when it is
inconsistent with any civil, criminal or administrative regulation.
Cf. n 85.
ȱȱȱȱȱȱȱȱȱ¢ȱşǰȱŘŖŖŜȱȱȱȱ
ěȱȱȱȱȱȱǰȱ ȱ¡ȱȱȱȱȱ
ȱȱǰȱĜȱ¢ȱȱȱȱȱęȱǰȱȱ¢ȱ¢ȱȱȱ
ȱȱȱȱȱĜȱǯȱȱȱ ȱȱȱǰȱǱȱ
 ǰȱȁ £ï°ȱ¢ ȱȱ£ ï°ȱ¢£ȱ£Ùà ȱ££ȱàÙȱ
Ù ¢ȂȱDziennikȱǻŘŖȱȱŘŖŖŞǼȱŝǯ
ǯȱśŞśȱȱ ȱȱȱȱȱȱşȱȱ ȱŘŖŗŗȱȱȱȱȱ
ȱȱȱǰȱ£ȱȱŘŖŗŗȱȱŗřřȱ£ȱ¢ǯ
ȱǻȱŘŜǼȱśŗŜȱȮȱśŗŝǯ
ǯȱŘŖŗȱǯȱŚȱǯ
Şŝ
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derogated from by the company’s articles.98ȱȱ ȱȱȱȱ
companies can also give binding instructions to members of Management
Board, although in practice instructions are given in a less formal way
by controlling shareholders. In public companies the principle is that the
ȱ¢ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ
ȱ ȱ ǯȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ
directly appoint the members of Management Board, nor have a right to
give the Management Board binding instructions regarding conduct of
¢Ȃȱ ěǰȱ ȱ ¢ȱ Ěȱ ȱ ȱ Ȃȱ ȱ
because of its direct or indirect appointment and dismissal powers.
ȱȱǯȱřşřȱǰȱȱȱȱ ȱȱȱȱȱ ȱ
¢ȱ ȱ ȱ ȱ ¢ȱ ȱ Ĵȱ ȱ ȱ ȱ ȱ
approval of the report of the management board on the operations of the
¢ȱȱȱęȱȱȱȱȱęȱ¢ȱȱȱ
granting of approval of the performance by the members of the company
governing bodies of their duties, transfer or tenancy of enterprise, its
organised part or real estate, any actions concerning company capital
including issue of shares or other securities as well as other operations
ęȱ ȱ ȱ ǯȱ ȱ  ȱ ȱ ȱ ȱ ȱ ȱ ȱ
private company are laid down in Art. 228 CCC and, for the most part, they
correspond to those of a public company. In addition to these powers, there
ȱȱȱęȱ¢ȱȱȱȱȱȱȱȱ
requiring shareholder approval of certain corporate actions. Moreover, the
¢Ȃȱ ȱ ¢ȱ ¡ȱ ȱ ȱ ȱ Ĵȱ ȱ ȱ ȱ
approval is required. Polish legal doctrine does not acknowledge implied
 ȱȱȱ ȱǰȱǯǯȱȱ ȱȱ¢ȱȱ¢ȱ
ȱȱȱȱęȱ ȱȱȱȱȱȱ
in the CCC, other statutes or the articles of association. The interpretation
of the statutory powers tends to be more literal than functional, e.g. in cases
where all assets are held by the company indirectly, i.e. via wholly owned
subsidiary, the sale of all shares in such a subsidiary is not deemed a sale of
assets and thus does not require shareholders’ approval.
¢ȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ śƖȱ
ȱȱȱ¢ȱȱȱ ȱ¢ȱȱȱȱȱ
ȱȱȱȱȱĴȱȱȱ¢Ȃȱěǯȱ
If the Assembly does not comply, the Registry Court assigns the special
ȱȮȱǯȱŞŚȱȱǯȱŞśȱȱȱȱěǰȱȱ ȱ
the Introduction of Financial Instruments to Organised Trading, and
ȱȱȱ ¢ȱŘşǰȱŘŖŖśȱǻȃȱȱȱěȄǼ99.
98
99
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ǯȱŘŖřȱǯȱŗȱȱȱȱ¢ȱǯ
 ȱ £ȱ ȱ Řşȱ ȱ ŘŖŖśȱ ǯȱ ȱ ȱ £ȱ ȱ ȱ  £ȱ
à ȱ ę ¢ȱ ȱ ££ ȱ ¢ȱ ȱ £ȱ ȱ àÙȱ
£¢ǰȱ ȱȱ ȱǯȱŗŞŚǰȱǯȱŗśřşȱȱŘŖŖśǯ
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3

REPORTING AND AUDITING
3.1

Financial reporting

ȱ ȱ ȱ ȱ ǰȱ ęȱ ȱ ȱ
ȱȱȱȱȱȱȱȱȱȱŗşşŚŗŖŖ. Art. 2 lists the
ȱ ȱ ȱ ȱ ȱ  ȱ ȱ ȱ ǻȱ ęȱ ȱ
ȱ ȱ ȱ ¡ȱ Ǽȱ £ȱ ęȱ ǰȱ ȱ
well as have them examined by an independent auditor. In principle all
enterprises (along with other entities such as local government units),
as well as civil partnerships (which merely are contractual agreements
 ȱȱȱ ȱȱȱȱŗǯřǯȱǼȱȱȱ
ȱȱȱȱȱȱȱǯȱ  ǰȱȱȱȱ
ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ ěȱ ȱ ȱ
forms and the scale of their businesses. Individuals (sole proprietorships),
civil partnerships of individuals, general partnerships of individuals,
professional partnerships and welfare co-operatives are subject to the
mandatory rules of the Act on Accounting only if their net proceeds from
ȱȱǰȱȱȱęȱȱȱȱȱęȱ
year amounted to no less than the Polish currency equivalent of EUR
ŗǰŘŖŖǰŖŖŖǯŗŖŗ Otherwise, there is no mandatory obligation, although they
¢ȱ¢ȱ ȱȱęȱǯȱȱȱȱȱ
ȱȱȱȱęȱǰȱ¢ȱȱ ȱȱȱ
ȱȱȱęȱŗŖŘȱȱęȱȱȱęȱȱ
based on tax revenue and expense ledger and other records kept for tax
purposes, as well as physical inventory and other documents that enable
ȱęȱ¢ǯŗŖř
Other entities mentioned in art. 2 of Act on Accounting, such as limited
partnerships, partnerships limited by shares and especially corporations
ǻȱ ȱ ȱ Ǽȱ ȱ ȱ ȱ  ȱ ȱ ȱ ȱ ęȱ
ȱ ǰȱ ȱ ǰȱ ȱ Ǳȱ ȱ ǲȱ ęȱ ȱ ȱ
ǲȱ ȱ Ě ȱ ǲȱ ȱ ȱ ȱ ȱ ¢ǲȱ ȱ
additional informationŗŖŚ.
ȱ ȱ ǯŜŚȱ ǯȱ ŗȱ ȱȱ ȱǰȱ ȱ ȱ ȱ
ȱȱ ȱȱȱȱęȱȱ ȱȱȱ¡ȱ¢ȱȱ

ŗŖŖ

ŗŖŗ
ŗŖŘ

ŗŖř
ŗŖŚ

 ȱ£ȱȱŘşȱ £ïȱŗşşŚȱǯȱȱ ïǰȱ ȱȱ ȱǯȱŗŘŗǰȱ¢ȱśşŗȱ
ȱŘŖŖśǯ
Art. 2 sec. 1 item 2 Act on Accounting.
ǯǯȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȮȱ
ǯȱŜśȱǰȱȱȱȱȱ¢ȂȱȱȮȱǯȱŞŗȱǯȱ
1
ǯȱŗŖ CCC.
ǯȱŚśȱȱȱȱǯ
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auditor and published in Polish Monitor B,ŗŖśȱȱ ȱȱĴȱȱȱ
ęȱȱȱ¢ȱȱȱȱȱȱȱǯȱ
ǰȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ Ȯȱ
ȱ ȱ ęȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ǻȱ
requirements are described in the next section of this paper).
Some companies and partnerships (limited partnership, partnership
limited by shares, private company as well as general partnership and
ȱ ȱ ȱ ȱ ȱ ¡ȱ ȱ ŗǰŘŖŖǰŖŖŖȱ Ǽȱ ȱ
ȱ ȱ ȱ ęȱ ęȱ ǯȱ ¢ȱ ȱ ȱ ȱ
 ȱȱȱęȱȱ¢ȱȱ ȱȱȱȱȱȱ ȱ
conditions are met: (1) average annual employment calculated as full
ȱȱȱȱ¡ȱśŖȱǲȱǻŘǼȱȱȱȱȱȱȱȱ
ȱȱȱęȱ¢ȱȱȱ¡ȱȱȱ¢ȱȱȱ
ȱŘǰŖŖŖǰŖŖŖǲȱǻřǼȱȱȱȱȱȱǰȱȱȱȱ
ęȱ ȱ ȱ ȱ ¡ȱ ȱ ȱ ¢ȱ ȱ ȱ
ȱŚǰŖŖŖǰŖŖŖǯȱȱȱȱȱȱ ȱȱȱȱȱǰȱȱ
ȱȱȱ ȱȱȱęȱęȱȱȱȱ
ǱȱȱǲȱęȱȱȱǲȱȱȱŗŖŜ.
ǰȱȱęȱęȱȱȱȱȱȱȱ¡ȱ
by the auditor nor does it need to be published.ŗŖŝ
As for corporate groups, the parent company is obliged to draw up a
ȱęȱȱ ȱȱȱȱęȱȱȱȱ
companies in the group (parent and subsidiary companies of all levels).ŗŖŞ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ǻȱ ŘŖŖśȦŗŜŘȦ
EC)ŗŖş that the Supervisory Board (or Management Board in one-tier board
ǼȱȱȱȱęȱĴǱȱȱȱĴǰȱȱ
ȱĴȱȱȱȱĴǯȱȱȱȱ
ȱȱȱȱȱȱȱěȱȱǰȱȱ
ȱȂȱ¢ȱȱȱȱȱȱęȱǯȱ ȱ
Polish law there is no direct regulation (besides the requirement to create
ȱȱĴȱȱȱȱ¡ȱǼȱ ȱ ȱȱ
ȱȱȱȱȱȱȱȱȱĴǯȱ  ǰȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ǯȱ řşŖȱ ǰȱ ȱ ȱ ȱ
ȱ ȱ ¢ȱ ȱ ¢ȱ ȱ ęȱ ȱ ȱ ȱ

ŗŖś

ŗŖŜ
ŗŖŝ
ŗŖŞ
ŗŖş

şŖ

ȃȱȱȄȱ ȱȱȱȱȱȱȱȱęȱȱ
disclosure.
ǯȱŚśȱȱȱȱǯ
ǯȱŜŚȱȱȱȱǯ
Art. 55 of Act on Accounting.
ȱ ȱ ŘŖŖśȦŗŜŘȦȱ ȱ ŗśȱ ¢ȱ ŘŖŖśȱ ȱ ȱ ȱ ȱ Ȭ
¡ȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ Ĵȱ ȱ ȱ
ǻ¢Ǽȱǰȱ ȱȱśŘȱǻŘśǯŘǯŘŖŖśǼǯ
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them for independent performance.ŗŗŖȱȱȱȱŘŖŖśȦŗŜŘȦ
ȱȱ¢ȱ¡ȱȱĴǰȱȱȱȱȱȱȱ
Ĵȱ¢ȱȱȱǯȱȱ¡ǰȱȱȱȱȱ
may be particular reasons for the establishment of environmental or CSR
Ĵȱȱ ȱȱ¡¢ȱȱ¢ȱǯȱ  ǰȱȱȱ
companies have yet taken such steps.
ȱ ȱ Ğȱ  ȱ ȱ ȱ ǰȱ ȱ ȱ ȱ ȱ
ȱ ŘŖŖŜȦŚřȦ111 on statutory audits of annual accounts and
consolidated accounts. According to this Directive, all public-interest
ȱ ǻȱ ȱ ȱ ȱ ȱ ȱ ȱ Ĵȱ
to trading on a regulated market, credit institutions and insurance
companies112Ǽȱ ȱ ȱ ȱ ȱ Ĵǯȱ ȱ ȱ ȱ
implemented in the Polish legal system through the Act on Auditors and
ȱȱȱ¢ȱŝȱŘŖŖşǯŗŗř
3.2

Listed companies’ disclosure requirements

ȱȱȱȱȱȱȱ¢ȱȱȱȱĜ¢ȱ
where there is information asymmetry. The problem of information
¢¢ȱ ȱ ¢ȱ ȱ ȱ ȱ ęȱ ȱ ęȱ ǰȱ
ȱ ȱ ȱ Ě¡ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ
immediate.ŗŗŚ Information asymmetry has serious consequences both at
the microeconomic level (e.g. the opportunity to gain unfairly through
using insider information) and at the macroeconomic level (e.g. the
¢ȱ ȱ ȱ ȱ Ĵȱ ȱ ȱ ȱ ȱ ȱ
overestimated cost of capital).115
ȱ ȱǯȱ śŜȱ ȱȱ ȱ ȱ ěȱ ȱ ȱ ¢ȱ ȱ
obliged to publicize three kinds of information: inside information, current
ȱȱȱǯȱǯȱŗśŚȱȱȱȱȱȱȱȱ
ŗŗŖ
111

112
ŗŗř

ŗŗŚ

115

ȱǻȱŘŜǼȱŚŝŝǯ
ȱŘŖŖŜȦŚřȦȱȱȱȱȱȱȱȱȱȱŗŝȱ¢ȱŘŖŖŜȱ
on statutory audits of annual accounts and consolidated accounts, amending Council
ȱŝŞȦŜŜŖȦȱȱŞřȦřŚşȦȱȱȱȱȱŞŚȦŘśřȦǰȱ ȱ
ȱŗśŝȱǻşǯŜǯŘŖŖŜǼǯ
ǯȱŘȱȱŗřǯ
 ȱ£ȱȱŝȱȱŘŖŖşȱǯȱȱÙ¢ȱ ȱȱȱ££ǰȱȱ
 ¢ȱȱȱ £Úȱę ¢ȱ£ȱȱ££ȱ£¢ǰȱ£ȱ
ȱŘŖŖşȱȱŝŝȱ£ȱŜŚşǯ
ȱȱȱȱ ȱȱĜȬȱ ¢ǯȱȱȱȱȱȱ
ȱȱȱȱǱȱȱǰȱȁĜȱȱǱȱȱ ȱȱ
¢ȱȱȱȂȱǻŗşŝŖǼȱŘśȱJournal of Finance, Papers and Proceedings of the
Twenty-Eighth Annual Meeting of the American Finance Association New York, N.Y.
ǰȱŘŞȬřŖǰȱŗşŜşȱřŞřǰŚŗŝǯ
More about this issues, see: Ricardo N. Bebczuk, Asymmetric information in Financial
ȱǻȱŘŖŖřǼǯ
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Instruments,116ȱ ęȱ ȱ ȱ ȱ ¢ȱ ȱ ȱ
ȱȱȱȱȱȱȱȱȱęȱǰȱ ȱ
ȱȱȱȱȱȱȱȱěȱȱȱȱȱȱȱ
ęȱ ǯȱ ȱ ȱ ȱ ȱ ȱ ȱ
are (i) its non- public nature, price-sensitivity and precise character.
¢ȱȱęȱȱȱȱȱȱȱ ȱ
¢ǰȱȱȱȱȱ ȱŘŚȱȱ¢ȱȱȱȱȱ
company’s website, sending it to the Financial Supervision Authority, to
the Warsaw Stock Exchange and to the information agency.ŗŗŝ
The other categories of disclosure requirements concern publication of the
¢Ȃȱȱǯȱ ȱȱȱȱęȱ¢ȱȱ
to a list of enumerated events that are always considered as inside
ȱ ȱȱȱȱȱȮȱȱ¢ȱęȱȱȱ
which constitute the inside information. On the other hand, the Ordinance
on Periodic and Current Reports of Issuers118 released by the Minister of
ȱ ęȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ £ȱ ȱ ȱ ȱ
of current reports. It may be stated that this list details the information
ȱ ȱ  ¢ȱ ȱ £ǯȱ ȱ ȱ ȱ ȱ ȱ  ȱ ěȱ
sets of conditions that determine what information a company must
ȱȮȱȱ ȱęȱȱȱȱȱȱȱ
ȱ ȱȱęȱȱȱȱȱȱǯ
The list of information required to be published by the Ordinance
ȱȱȱřŖȱȱȮȱȱȱȱȱęȱȱȱȱ
ȱ ȱ ȱ ¢ǰȱ ǯǯȱ ȱ ȱ ęȱ ǰȱ
ȱ¢ȱǰȱǰȱȱȱȱȱ¢Ȃȱ
organs, commencement of litigation etc.
The complexity of the current regime in Poland has been criticised119. It has
ȱȱȱȱȱȱȱȱęȱȱȱ
ȱȱȱȱȱęȱȱȱǯȱ ȱȱ
ȱȱȱ¢ȱȱȱȱȱȱĜȱȱ
ȱęȱȱȱȱęȱȱȱȱȱěȱȱ
precise enough. The other argument is that Polish mandatory regulations
regarding current reports and inside information disclosure are far wider

116

ŗŗŝ
118

119
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 ȱ£ȱȱŘşȱȱŘŖŖśȱǯȱȱȱȱę ¢ǰȱ£ȱȱŘŖŖśȱȱŗŞřȱ
£ǯȱŗśřŞǯ
ǯȱśŜȱȱǯȱśŞȱȱȱȱěǯ
£££ȱ ȱ à ȱ £ȱ ȱ ŗşȱ ȱ ŘŖŖşȱ ǯȱ ȱ  ȱ ȱ
Č¢ȱȱ ¢ȱ££¢ ¢ȱ££ȱà ȱà ȱ ï ¢ȱ
£ȱ à ȱ £ ȱ £ȱ à  Čȱ ȱ ¢¢ȱ £ȱ
 ȱÚ ȱ¿ȱÚ ȱ£Ù ǰȱ£ȱȱŘŖŖşȱȱřřȱ£ȱŘśşǯ
ǯȱ ǰȱȁ£¢ȱ¿ȱ£¢ȱ ȱ £ȱ¢¢ǯȱ£¢ȱ¢ȱȱ£ǵȂȱ
£ȱŚȦŘŖŗŖȱŜǰşǲȱǯȱǰȱȁ ȱȱȮȱ£¢ȱȱ£ȱęǵȂȱ
£ȱŗȦŘŖŗŗȱŘŘǰŘřǯ
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and more restrictive than the regulations of the biggest capital markets
ȱȱȱȱȱȱ ǯ
On top of the above described disclosure requirements, each listed
company is obliged to make periodic reports: quarterly report, semiannual report and annual report.ŗŘŖ
3.3

Enforcement of the Best Practices Code

ȂȱȱȱȱȱȱȱĞȱ ȱ
ȱȱȱŘŖŖŘǰȱ ȱȱęȱȱȱȱȱȱ121 was
adopted.122 Nowadays, European law, through disclosure requirements,
ȱȱȱȱ ȱĞȱ ȱȱȱ ǯȱȱȱȱ
ȱ ȱ ȱ ȱ ȱ ȱ ęȱ ȱ ȱ ȱ ¢ȱ ȱ
 ȱȱ¢ȱȱǯȱȱĴȱȱȱȱȱȱ
statement on whether the company observes the corporate governance
principles contained in the Code.ŗŘř This is known as the ‘comply or explain
principle’. In the Polish legal system there a few regulations regarding
ȱ ¢ȱ ȱ ¡ȱ ǯȱ ¢ǰȱǯȱ Śşȱ ǯȱ Řȱ ȱȱ ȱȱ
states that in listed companies, the Management Board’s annual report
on the company’s activities (which is contained in the annual report) has
to include a report on compliance with rules of the Best Practices Code.
Secondly, Par. 91 of the Ordinance on Periodic and Current Reports of
ȱȱ¢ȱȱȱȱȱęȱȱȱȱȱ
Best Practices Code compliance must be included in the annual report of
each listed company. Lastly, the ‘comply or explain’ principle is stated in
the Warsaw Stock Exchange Regulations.ŗŘŚ
3.4

Warsaw Stock Exchange RESPECT index

Throughout the last decade a number of the world’s major stock
exchanges developed indices that refer to corporate social responsibility,
ethical investment and sustainable development125. Such indices include
ŗŘŖ
121
122
ŗŘř
ŗŘŚ
125

ǯȱśŜȱȱȱȱȱěǯ
ȱ¢ȱ ȱàÙȱ£¢ȱ ȱŘŖŖŘȱǯ
Further information on Best Practices Code are presented in section 5 of this paper.
ǯȱŚşȱǯȱŘȱ ȱŞȱȱȱȱǯ
§ 29 of The Warsaw Stock Exchange Rules.
ȱ ęȱ ȱ ¡ȱ ȱ ȱ ȱ ȱ ȱ ȱ ŗşşşȱ Ȯȱ ȱ ȱ ȱ  ȱ ȱ
Sustainability Index. Since that time various initiatives have been developed, and as of
ȱŘŖŗŗȱȱ ȱŗŞȱȱȱȱ ȱ ȱ¢ȱ ȱ ǰȱ
drawn from stock markets from all over the world. The second index referring to CSR
ȱ ȱ ȱ ȱ ¡ȱ ȱ ȱ ŘŖŖŖȱ ¢ȱ ȱ ȱ ǯȱ ȱ ȱ
¡ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ Ś ȱ
series. For further information about those indices see the websites: ĴǱȦȦ
ǯ
¢Ȭ¡ǯȦ, ĴǱȦȦ
ǯǯȦ, ĴǱȦȦ
ǯĞǯȦ Ȧ
Ś ȏ ¡ȏȦ¡ǯȱȱŘşȱȱŘŖŗŘǯ
şř
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companies that promote certain ethical values such as environmental
protection, corporate philanthropy, human rights etc. It is emphasised
ȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ ęȱ ¢ȱ
but it is rather a complex multidimensional array of strategies that
ȱȱȱȱȱȱęȂȱȱǰȱ
its community involvement, its labour relations record, its diversity
measures and a range of other issues, addressing the needs and concerns
of a wide range of stakeholders126. These initiatives to create CSR indices
ȱ ę¢ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ
ȱ ȱ Ĵȱ ȱ ȱ ǰȱ ȱ ¢ȱ ȱ
Ĝȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ
to mandatory rules. Corporate social responsibility should not be dealt
with by mandatory regulation, because this would run counter to the
very idea of CSR. CSR is about doing more than is required by legal
obligationsŗŘŝ. Creating CSR indices encourages companies to act in
accordance with principles of sustainable development and promotes
awareness of environmental and social issues by drawing investors’
ĴȱȱȱĴǯȱǰȱȱȱȱ£ȱȱ
by investors (there are investment funds which allocate assets into the
ȱ ȱ ¢ȱ ȱ Ǽȱ ȱ ȱ ęȱ ȱ
actors128ȱȱȱęȱ¢ǯ
ȱ ŘŖŖşȱ ȱ  ȱ ȱ ¡ȱ ȱ ȱ  ȱ ¡ȱ ǻǼȱ
ȱȱȱȱ¢ǯȱ ȱ ȱȱęȱ¢ȱ
index in Central and Eastern Europe.129 The purpose of the RESPECT
index is to identify companies which pursue policies of responsibility
ȱ¢ȱȱȱĴȱȱȱǯǯȱȱȱ
information and good investor relations.
The evaluation of RESPECT index companies consists of three phases.
ȱęȱȱȱȱ¢ȱȱ ȱȱȱ¢ȱǯǯȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ Ȯȱ  ŘŖǰȱ
 ŚŖȱ ȱ  ŞŖǯŗřŖ The second phase consists of evaluating the

126

ŗŘŝ

128

129

ŗřŖ

şŚ

ȱ ȱȱ ȱǰȱȁȱ ȱȱȱȱ¢ȱ
on Investment Recommendations’ ȱ ȱ ȱ ȱ ǰȱ ȱ
ȱȱŗŗȬŖŗŝȱŗř, available at: ĴǱȦȦ
ǯǯȦȦȦŗŗȬŖŗŝǯ accessed
ŘşȱȱŘŖŗŘǯ
See Communication from the Commission to The European Parliament, The Council,
ȱȱȱȱĴȱȱȱĴȱȱǰȱǻŘŖŗŗǼŜŞŗǰȱ
ȱŘśǯŗŖǯŘŖŗŗǯ
ȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ  ȱ ȱ ȱ ęȱ
ȱǱȱ ǰȱȱǻȱŗŘŝǼǯ
More information can be found on the website of RESPECT index (available in English):
ĴǱȦȦ
ǯ £ǯ ǯȦ .
The Warsaw Stock Exchange Indices are composed through rankings based on both
liquidity and market value.
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corporate governance practice and investor relations of these companies.
ȱ ęȱ ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ȱ ¢ȱ ȱ
imposed by the Polish Financial Supervision Authority.ŗřŗ The next step
is to evaluate the company’s current reports and corporate governance
reports. The criteria taken into consideration are e.g. the quality of reports
and the number of mistakes (measured by the number of subsequent
adjustments). The assessment of investor relations includes evaluation of
the website of the company (each listed company is obliged to maintain
its own websiteŗřŘ) by the criteria of insertion of relevant corporate
ȱȱȱȱ¢ȱȱȱ ȱ¢ȱ
resolutions, the professional resumes of members of Management Board
and Supervisory Board, current and periodic reports, information on
shareholding structure, calendar of corporate events etc.
ȱȱȱȱȱȱȱęȱȱ¢ȱȱȱ
ęȱ¢ȱȱ ȱȱ¡ǯȱ ȱȱȱȱȱȱȱ
the index. It consists of evaluating the degree and complexity of measures
undertaken by the companies in the interest of stakeholders and CSR
ȱ ¢ȱ ǯȱ ȱ ęȱ ȱ ȱ ¢ȱ ȱ ǰȱ
which consists of inter alia organizational management, ethical culture
and dialogue with stakeholders. The second criterion is the evaluation of
environmental factors which are crucial for sustainable development and
CSR. The aspects taken into account include: environmental management,
reduction of materials and commodities consumption, reduction of
¢ȱ ȱ ȱ ǰȱ ȱ ȱ ǰȱ ȱ ęȱ ȱ ¢ȱ
ȱ ȱ ȱ ȱ ǯȱ ȱ ęȱ ȱ
ȱȱȱěȱǻȱ ȱ ȱȱ ȱ¢Ǽȱ
ȱ¡ȱěȱǻȱǰȱȱȱȱȱȱ
protection).
ȱ ȱ ȱ ȱ ¡ȱ ¡ȱ ȱ ȱ ȱ ȱ ¢ȱ Ȯȱ ȱ
 ǰȱ ȱ ȱ ȱ ¢ȱ ŘŖŗŘȱ ȱ ȱ ȱ ¢ȱ ȱ řśşȱ
companies were traded.
To conclude it must be stated that the creation of the RESPECT index should
be seen as an important initiative for promoting sustainable development
and corporate social responsibility. The non-mandatory nature of
this instrument contributes to the internalization of environmental
compliance and it increases the broader societal perspective of running
business.

ŗřŗ
ŗřŘ

ȱ£ȱ ǯ
ǯȱŚŖŘř CCC.
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4

LIABILITY AND ENFORCEMENT
4.1.

General issues

In the Polish legal system (as in many others) the main distinction is
between civil, criminal and administrative liability. A civil (e.g. contractual)
relationship is horizontal and is marked by equality and autonomy of the
parties, whereas administrative relationship are vertical and based on
hierarchy and authority. The essential elements of a criminal norm are (1)
ȱȱȱȱęȱȱȱȱȱȱ
ǻŘǼȱ ȱȱȱȱȱǻǯǯȱȱǼȱȱȱęȱȱȱ
case of the order or prohibition not being obeyed (criminal condition).ŗřř
ȱ ȱ ȱ ȱ ȱ ȱ  ȱ ȱ ȱ  ȱ ȱ ǯȱ Śŗśȱ Ȯȱ
ŚŚşŗŗȱȱȱȱǯȱȱ ȱ ȱȱȱȱȱȱ
ȱ¢ǰȱȱȱ ¢ǰȱ ȱȱȬȱ
ȱȱȱȱȱȱȱ ȱȱȱ ȱ
tort law. The main principle is the rule of negligence (culpa) i.e. every
person (natural or legal) is responsible for any damage caused by their
ȱȱǻǯȱŚŗśǼǯȱȱȱȱ¢ȱȱ ȱ
of the action and culpability or fault. The liability encompasses the actual
damage caused (damnum emergensǼȱ ȱ ȱ ȱ ęȱ ǻlucrum cessans)
ǻǯȱřŜŗȱȱǼǯ
The rule of negligence is the general principle of civil liability. The two
other liability regimes in Poland are strict liability and equitable liability
ǻȃȱȱȄǼǯȱȱ¢ȱȱ¡ȱȱȱȱȱȱǰȱ
an explicit statutory provision is required before liability will be imposed
on either of these bases. Strict liability is the most far-reaching tort liability
regime. It is provided inter alia for the environment-related torts which
will be presented in the next section of this paper.
On top of substantive laws, there are procedural laws designed to
ȱȱȱȱȱ¢ǰȱȱȱęȱȱȱȱ
civil procedure a new law on class actionŗřŚ was adopted in December of
ŘŖŖşȱȱȱȱȱȱȱȱȱȱȱǰȱȱ
certain conditions are met. There is a potential to use class actions as a
tool for boosting private enforcement in tort cases where environmental
damage is involved. There was a discussion in Poland about whether
the class action is well suited to be transplanted from the American into

ŗřř

ŗřŚ
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the Polish legal system. Among the cons there was an argument that the
class action will make the legal framework less competitive by imposing
increased risks on companies operating in Poland. In this context the
argument of inequality of procedural rights between companies and
individuals was put forward. But before we start feeling sympathy
for businesses with their procedural handicaps let’s try to look at the
alleged distortion of equality of weapons from the legal evolutionary
ǯȱȱ¢ȱȱȱŗŘŖȬŗśŖȱ¢ȱȱȱȱȱ
¢ȱ ěǯȱ ȱ ŗŞŜŖȱ ȱ ȱ ¢ȱ ¢ȱ ȱ ȱ
ȱ ȱ ȱ śŖȱ ¢ǯȱ ȱ ȱ ȱ  ȱ ȱ ȱ
 ȱȱ ȱĴȱȱȱǯŗřś The emergence
ȱȱȱȱȱȱȱȱȱěȱ
ȱ ȱ ęȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ
the interests of controlling corporate insiders. This led to a striking
asymmetry between the market power of big business vis-a-vis dispersed
consumers, small investors and employees. The regulatory state emerged
as a mean of reducing these asymmetries with public authorities acting
as agents of dispersed interests. Now with the introduction of a class
ǰȱ ȱ Ĵȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ¡ȱ ȱ
bring together dispersed interests of clients, consumers, employees or
investors to counterbalance the power of big business that emerged with
the large public company. So far there have been no reported cases of class
actions resulting in environmental liability, but there is one pending class
action that includes some environment-related controversies, namely the
ȱȱ¢ȱĚȱȱȱȱȱȱȱȱ
ȱȱȱĚȱ¢ȱȱȱǯ
ŚǯŘǯȱ

ęȱȱȱȱȱȮȱȱ
liability in Polish environmental law

The general rules governing civil liability for environmental damage are
set out in the Polish Civil Code. This results from the general reference in
ǯȱřŘŘȱȱȱȱȱȱȱ ǰȱȱȱ
ȱȱȱȱȱǰȱȱȱȱȱęȱ
liability rules and claims. Those general provisions embrace in particular
property law and tort law.
Among the relevant Civil Code provisions on property there are two
ȱ ȱ ĴǱȱ ȱ ȱ ȱ ŗřŜ and the restitution claimŗřŝ.
ȱȱǯȱŗŚŚȱǰȱȱ¢ȱ ȱȱȱȱȱ
ŗřś

ŗřŜ
ŗřŝ

ȱȱȱ¢ȱȱ¢ȱ ȱ ȱȱȱȱȱȱ
ȱȱȱŘŖŖřǯȱǱȱ ȱǯȱ ȱȱȱǰȱȁȱȱȱȱ
¢ȱȂȱǻŘŖŖřǼȱŚŘȱJournal of Economic Literature ŚŖŗǰŚŘśǯ
ǯȱ ŗŚŚȱǯ
Art. 222 sec. 2 CC.
şŝ
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that would interfere with the use of adjacent properties to a greater than
average extent resulting from socio-economic purpose of this property
as well as local relations. This criterion must be assessed on the basis of
objective conditions appropriate for local community. If the behaviour
ȱȱȱȱ¢ȱ ȱȱ¢ȱȱȱȱęȱ¢ȱ
the aforesaid conditions, the other party may resort to the restitution
claim (actio negotaria) requiring both cessation of actions that cause the
interference and discontinuation of any actions that are likely to result
in interference in the future. Those institutions constitute the general
protection on environmental issues in Polish property law.
ȱ ȱ ȱ ȱ ȱ  ǰȱ ȱ ȱ ȱ ȱ ȱ ȱǯȱ Śřśȱ
CC stating that anyone who runs an enterprise which is propelled by
the forces of nature shall be responsible for any damage caused by the
enterprise unless the damage is caused by force majeure (vis maior),
ȱěȱȱȱȱȬ¢ȱǯȱȱȱȱȱȱ
broadest liability regime (strict liability) disregarding the requirement of
negligence. The criterion ‘propelled by the forces of nature’ is understood
ȱ ȱ ȱ ȱ Ȯȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ¢ǰȱ ȱ
energy, liquid fuel, gas etc. Consequently, the rule of strict liability would
apply to most cases where a company causes environmental damage.
Those general principles of Civil Code are further broadened by inter alia
the Environment Protection Act and Act on Environment Degradation
Prevention and Environmental Damages Responsibility.
ȱ ȱ ǯȱ řŘřȱ ȱ ȱ ȱ ȱ ¢ȱ
ȱ ěȱ ȱ ȱ ȱ ȱ ¢ȱ  ȱ ȱ ȱ ȱ ȱ
environment may request that the entity responsible return to lawful
state and can also take action aimed at prevention, e.g. requesting
installation of protective facilities if it is not possible to stop interference
(action negatoria). When the unlawful action harms or threatens to
harm the environment (as a public good) the state, local government or
ȱȱ¢ȱȱȱȱȱ ȱǻǯȱřŘřȱǯȱ
2. Moreover, the Environment Protection Act further widens the scope
ȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱǯȱ Śřśȱ ȱ
Polish Civil Code. Enterprises which pose extended or high riskŗřŞ - they
ȱȱȱȱȱȱ¢ȱȱȱȱȱȮȱȱȱȱȱ
broadened strict liability regime.

ŗřŞ
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ȱȱȃȱȱ¡ȱȱȱȄȱȱęȱȱǯȱŘŚŞȱȱȱ
Protection Act. According to Sec. 1 of this Article the plant with a certain amount of
dangerous substance which creates the risk of a major industrial accident is considered
a plant of increased risk or a plant of high risk, depending on the type, category and
quantity of this substance.
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5

OTHER INCENTIVES AND DISINCENTIVES

As was mentioned above, Sustainable Development and Corporate Social
Responsibility do not have to be the result of mandatory regulation.
ȱ ǰȱ ȱ ȱ ȱ ȱ Ĵȱ ȱ ȱ Ȭǰȱ
internalisation and voluntary implementation. It follows that, in any
analysis of the potential for Sustainable Companies in Poland, the main
emphasis must be placed on questions of implementation and feasibility
of means designed to promote these ideas and principles, rather than on
possible mandatory regulation. It is really a question of what could be
done in terms of encouraging companies to act in accordance with the
principles of Sustainable Development.
ȱĴȱȱȱĞȱ ȱȱȱȱȮȱȱȱ
ȱ ȱ ȱ ŘŖŖŝǯȱ ȱ ęȱ ȱ ȱ ȱ ȱ ȱ ȱ
ȱȱŘŖŖŘǯȱ ȱ ȱ ȱȱ¢ȱȱȱȱĴȱȮȱȱ
¢ȱȱȱȱ¡ǰȱ ȱęǰȱȱ£ȱ
ȱ ȱ ȱ ȱ ęȱ ǯȱ ȱ ȱ ȱ ȱ
Code was adopted by Warsaw Stock Exchange Supervisory Board
ȱ ŘŖŖśǯȱ ȱ ȱ ȱ ȱ ȱ ȱ ŘŖŖśȱ ǰȱ ȃȱ ȱ
constitute a set of detailed rules of conduct addressed not only to
company authorities and the members of such authorities but also to
majority and minority shareholders. This compilation of best practices,
worked out for the needs of the Polish capital market, sets out the
fundamentals of corporate governance standards in a public joint-stock
¢ǯȄŗřş
ȱ ȱȱ ȱȱȱŘŖŖŝǰȱȱȱŘŖŗŖȱ ȱȱȱȱ
ȱȱȱȱ ¢ȱŘŖŗŘǯȱȱȱȱȱŘŖŖŘȱȱŘŖŖśǰȱȱȱ
ȱȱ ȱȱȱ¢ȱȱȱȱĴȱȱ¢ȱȱ
 ȱȱ¡ǯȱȱȱȱȱȱŘŖŖŝȱȱŘŖŗŖȱȱ
ȱȱȱęȱȱȱȱȱȱȱȱȱ
of companies’ performance and corporate governance and their neglect
of the introduction and promotion of certain standards of conduct for
shareholders and organs of the company.ŗŚŖ In particular, the current
version of the Best Practices Code does not refer to business judgment
ȱȱȱȱȱȱȱȱȱ¢Ȃȱǯȱ ȱȱȱȮȱ
ȱ¢ȱȱ¢ȱȮȱȱȱȱȱȱȱȱ

ŗřş

ŗŚŖ

ȱ ȱ ȱ ȱ ȱ ŘŖŖśǰȱ ȱ ȱ Ǳȱ ĴǱȦȦ
ǯȬǯ
 ǯȦȦ¢ȦȦŘŖŖśǯȱȱŘşȱȱŘŖŗŘǯ
The critique of Best Practices Code may be found in: Adam Opalski, ‘Nowe Dobre
¢ȱ ȱàÙȱ£¢Ȃȱ£ȱ ȱ  ȱřȦŘŖŖŞǯȱȱȱ
ȱȱȱȱȱȱ¢ȱȱȱǱȱȱ £ ǰȱ £¢£ȱ
ȱ ȱ ȱ ǰȱ ȁȱ ȱ ȱ ȱ ȱ £ȱ
¢ȂȱȱȱÙ¢ȱ¢£Ùȱ££ȱ ȱŗȦŘŖŖşȱŗśŗǰŗŜśǯȱ
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Responsibility. This appears to be in line with the general tendency
ȱȱŘŖŖŝȱ ȱ¡ȱȬǯȱ
Revision of the Best Practices Code to accommodate references to CSR
ȱ ȱ ȱ ȱ ¢ȱ ęȱ ȱ ȱ ȱ ȱ ȱ ȱ
promoting Sustainable Companies in Poland. The Code has some spillȱȱȱ¢ȱȱĚȱȱȱȱȱ¢ȱ
law (CCC), where many general or open-ended clauses can be found,
such as decency, good practices, good faith etc.

PART C: CORE ISSUES CONCERNING GROUPS OF COMPANIES
6

PARENT/SUBSIDIARY: MONITORING, CONTROL AND
DUTIES OF THE COMPANY ORGANS

ǰȱȱ ¢ǰȱǰȱȱȱȮȱȱ¢ȱȮȱ ¢ȱ
ȱ ȱ ȱ ȱ ęȱ ¢ȱ ȱ ȱ  ȱ ǻ Ǳȱ Konzernrecht).
Statutory regulation remains limited, leaving most of the problems
inherent to corporate groups to jurisprudence and legal doctrine. Some
fragmentary statutory regulation may be found in companies act, capital
market laws and accounting law. It is worth mentioning that there is no
ȱęȱȱȱȱ¢ȱǲȱȱȱȱȱ
ȱ ęȱ ȱ ȱ ȱ ěȱ ȱ Ǳȱ Ȯȱ ȱ
ǰȱȱȱȱȱěǰȱȱȱȱ¢ȱȱȱȱȱ
Competition and Consumer Protection.ŗŚŗ
ȱ ȱ ǯȱ Śȱ ǯȱ ŗȱ ǰȱ ȱ ȱ ȱ ȱ ȱ
company (1) has the right to appoint most members of Management Board
or Supervisory Board of other company (the personal condition), or (2)
ȱ¢ȱȱ¢ȱȱ¢ȱȱȱȱȱ ȱǰȱ
ȱǻřǼȱȱȱȱȱȱȱȱȱȱȱ
ȱ ȱ ȱ ȱ ȱ ǻ¢Ǽȱ ¢ǰȱ ȱ ǻŚǼȱ ȱ ȱ ȱ
ȱĚȱȱȱ¢ȱ¢ȱȱȱȱǰȱ
¢ȱȱȱȱȱȱȃȱȱȱȱȱ
¢ȃȱǻǯȱŝȱǼǯ
ȱȱęȱȱ¢ȱ ȱȱȱȱȱȱȬ
subsidiary relation. Firstly, the parent company has the duty to inform
the subsidiary whenever domination occurs under the sanction of not
being able to exercise control (it may not exercise voting rights above
řřƖȱ ȱ ȱ Ǽǯȱ ¢ǰȱ ȱ ¢ȱ ¢ȱ ȱ ȱ ȱ

ŗŚŗ

ŗŖŖ

 ȱ£ȱȱŗŜȱȱŘŖŖŝȱǯȱȱȱȱȱà ǰȱ£ȱȱŘŖŖŝȱȱ
śŖȱ£ȱřřŗǯ
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ȱȱȱ¢ȱǻǯȱřŜŘȱǯȱŚȱȱȱ ȱǯȱřŜŚȱ
sec. 2). There are some exceptions to this rule, but still the subsidiary
ȱ¡ȱȱȱĴȱȱȱȱȱȱȱȱ
company. Another example of parent- subsidiary regulations is the
right of a member of Management Board to refuse to answer questions
ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ¢Ȃȱ
subsidiary.
ȱȱ Ȭ¢ȱȱ ȱȱȱȱȱȱȱ
Poland, there is one element of Konzernrecht that has been incorporated
ȱ ȱ ȱ ȱ ȱ ŘŖŖŖǰȱ ¢ȱ ȱ ȱ ȱ ǻ ǯȱ
VertragskonzernǼǯȱǯȱ ŝȱ ȱ ȱ ȱ ȱ ȱ ȱ ȃȱ ȱ
ȱȱȱ¢Ȅȱ ȱȱȱȱ ȱȱȱ
such contracts: (1) agreements providing management of subsidiary by
ȱȱ¢ȱȱǻŘǼȱȱȱęȱȱȱ
the subsidiary to the parent company. An agreement for management
ȱ ȱ ¢ȱ ȱ ȱ ȱ ęȱ ȱ ¢ȱ ȱ ȱ ȱ Ȯȱ
those contracts can be formed within the scope of parties’ contractual
ȱȱȱȱȱǯȱřśřŗȱȱȱȱȱǯȱȱȱȱ
¢ȱ ȱ ȱ ǯȱ ŝȱ ǰȱ ȱ  ȱ ȱ ȱ ȱ
rights, duties or liabilities that would arise from such a management
agreement. Management contracts are seldom seen in legal practice.
ȱȱęȱȱȱȱǰȱȱȱȱȱȱȱ
substantial blocks of shares i.e. information disclosure regarding holding
of shares, takeover bids, squeeze out and sell out rights apply to shares
held either directly or indirectly i.e. through a subsidiaryŗŚŘ.
ȱȱęȱȱȱ ǰȱȱȱ¢ȱȱȱ¢ȱȱ ȱȱ
ȱ ęȱ ȱ ǯǯȱ ęȱ ȱ ȱ ȱ ȱ
ȱ ȱ ȱ ȱ ȱ ȱ ęȱ ȱ ȱ ȱ
company and of all subsidiaries summarized as if the group of companies
constituted one single unit.ŗŚř
7

SPECIAL ENFORCEMENT ISSUES RELATING TO GROUPS
OF COMPANIES

The question of how far the management of the parent company can
lawfully interfere with the business of their subsidiaries has been subject
ȱęȱȱȱȱȱȱȱȱȱȱ¢ǯŗŚŚȱȱȱȱĞȱ
ŗŚŘ
ŗŚř
ŗŚŚ

ǯȱŞŝȱǯȱśȱȱȱȱȱěǯ
Art. 55 of Act on Accounting.
ȱǯǯ
ïǰȱǮȄȱ£Ùȱȱ£¿ȱàÙȱÙ ȱǻ£ȱ £¿ȱ
ȱ  £ȱ ǯǯǯȱ £ȱ ŘŞȱ ȱ ŘŖŖşȱ ǯǼǰȱ Ǳȱ ǯ ǯȱ ǰȱ ǯȱ Úǰȱ  ȱ
 ȱȱ£¢ȱȱȱȱȱǻŘŖŗŖǼǰȱŗŝřǯȱ
ŗŖŗ
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law on groups of companies designed to mitigate the current tensions
between smooth running of the group and creating safe harbors for
managers on the one hand, and taking care of the interest of creditors
ȱ¢ȱǰȱȱȱǯȱȱȱȱȱȱĞȱ ȱ
ȱ ȱĜȱȱǯȱȱȱȱȱěȱȱ£ȱ
by continuous contradiction between the law that maintains its primary
focus on a single, i.e. not-group-embedded company and the business
reality dominated by corporate groups.
One of the hot topics associated with group law is the parent company’s
liability for debts incurred by their subsidiaries (veil piercing or veil
ĞǼǯȱ ȱ ȱ  ȱ ȱ ȱ ȱ ęȱ ȱ ȱ ȱ ȱ
the legal personality of a corporation. Neither there is any case-law that
ȱ ę¢ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ
allow a creditor to reach the controlling shareholder’s assets in cases
ȱ ȱ ȱ ¢ȱ ȱ ¢ǯȱ  ǰȱ ȱ ȱ ȱ ȱ
company law and civil law provisions that may be capable of opening
ȱȱ ¢ȱȱȱȱȱǰȱȱȱȱȱȱěȱȱ
terms of liability. Moreover, there are a limited number of judicial cases
ȱȱȱȱȱȱȱȃȱȱȱ¢Ȅȱǯȱ
Research of legal literature reveals further points of departure to create
a legal basis for some form of veil piercing. Piercing corporate veil is
ȱ ȱ ȱ ȱ Ĵȱ ȱ ȱ ȱ ¢ǯȱ ȱ ȱ ¢ȱ
of acknowledged examples of when the legal entity (of a corporation)
¢ȱ ȱ ȱ ȱ ȱ ęȱ ȱ ȱ ȱ ǯȱ ȱ ȱ ȱ
ȱȱȱȱȱȱ¢ȱȱȱĞȱȱȱ
ȱ ¢ǯȱ ȱ ȱ ęȱ ȱ ȱ ¢ȱ ȱ ȱ
piercing lies with the liability-issue, whereas the remaining examples
ȱ ȱ Ğȱ ȱ Ȭ¢ȱ ǯȱ ȱ ȱ ȱ ȱ ȱ
ȱȱȱȱȱȱȱȱĞȱǯȱ
In other words if we assume the dichotomy of liability and non-liability
Ğȱ ȱ ȱ  ȱ ȱ ȱ ȱ ȱ ¢ǰȱ ȱ ȱ
 ȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ Ğȱ ȱ ȱ ȱ ȱ
courts and gains increasing support of legal commentators. There
ȱ ȱ ȱ ȱ ȱ ȱ ¢ȱ ŝȱ ŘŖŖŝȱ ¢ȱ ȱ  ȱ ȱ ȱ
AppealŗŚś. The ruling concerned housing regulation (Act on the property
ȱ ȱ ȱ ȱ ȱ ȱ ȱ Řřȱ ŗşşŚǼ ŗŚŜ. Whenever
one person holds more than a half of the entire share in the estate, the
remaining owners or members of that community may request voting to
take place on a per capita rather than a per share basis, so as to empower
dispersed interests vis-à-vis the dominant co-owner and to curb the

ŗŚś
ŗŚŜ

ŗŖŘ

ȱȱŗŖřřȦŖŜǯ
 ȱ£ȱȱŘřȱ£ ȱŗşşŚȱǯȱȱ Ùïȱǰȱ£ȱȱŘŖŖŚȱȱŗŚŗȱ£ȱŗŚşŘǯ
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ĴȂȱǯŗŚŝ In the case presented to the court, the dominant
owner was a company controlled by an individual X. In order to avoid
limitations to his voting power X decided to split his ownership in the
community by selling such a part of his property that would enable him
to go below the statutory threshold of half of the shares in that estate.
The acquirer was another company controlled by X, so that at the end
ȱȱȱȱȱĴȱȱȱĚǯȱ ȱȱȱ
ruling the court decided to disregard the legal personality of the two
ȱȱȱĴȱȱȱȱȱȱȱȱ ȱ
ǯȱ ȱ ȱ ȱ ȱ ȱ Ĵȱ ȱ ǰȱ ȱ ȱ
regarded the two companies as one entity, despite the lack of any direct
legal basis for such an assumption. Although the case discussed above
ȱȱȱ¢ȱǰȱȱę¢ȱȱ ȱȱȱȱ¡ȱ
ȱ ȱ ȱ ȱ Ğȱ ȱ ȱ ¢ȱ ȱ ȱ ȱ ȱ ȱ ȱ
personality so as to allow for it to be disregarded in appropriate cases
where functional interpretation is necessary.
In this context it must be noted that the law contains a few provisions
that directly allow for ascribing to the parent company certain actions of
their subsidiaries.ŗŚŞȱ ȱȱȱȱ¢ȱęȱȱ¢ȱ
ȱĞȱǰȱȱȱęȱȱȱȱȱȬ
¢ȱ Ğȱ ǰȱ ǯǯȱ ȱ ȱ ȱ ȱ ęȬȱ ȱ ǰȱ
ȱȱȱȱȱȱěȱ ȱȱęȱȱ
ȱȱȱȱȱȱȱ¢ȱȱȱȮȱ
it is argued that in such a case the entries to the land registers cannot be
relied onŗŚşȱǻȱęȱȱȱȱ ȱȱȱȱ
transactions undertaken with the same purposeŗśŖ).
Still, courts and commentators tend to adhere to a strict interpretation
ȱȱȱ¢ȱȱǻȱŗśŗȱȗȱŚȱǼǯȱ  ǰȱȱȱ
opinion expressed in the Polish literature makes a point that the principle
of limited liability should be interpreted narrowly to embrace solely
the exclusion of liability based on the mere feature of being company’s
shareholder. In contrast, the limited liability rule151 does not mandate
disapplication of any remaining civil liability grounds, be it contract
or tort. For example if a shareholder avails herself of a corporate entity
to the detriment of other party’s interest, such a shareholder should be

ŗŚŝ
ŗŚŞ

ŗŚş

ŗśŖ
151

ȱŘřȱǯȱŘǯȱ
ǯǯȱ ȱ Ȃȱ  ȱ ȱ Ȯȱ ȱ ŘŖŖȱ ǯȱ ŗǰȱ ȱ řŜŘȱ ǯȱ Śȱ ǲȱ
ȱȱȱȱȱȱ ȱȱȱ ¢ȱȮȱȱŞŝǰȱ ǯȱŗȱ ǻǼȱ
ȱ ȱ ȱěǯ
Tomasz Targosz, Č¢ȱ ïȱ ȱǻ¢£ȱŘŖŖŚǼȱŗŝŝǲȱȱǰȱ
ȁ ȱ ïȱ ȱàÙȱÙ ¢Ȃȱ ȱŚȦŘŖŖŞȱŚŗǯ
£ȱǯȱï ǰȱ ȱȱàÙǯȱ¿£ȱ¢£¢ȱǻŘȱǰȱŘŖŖŞǼȱśŜǯ
ȱŗśŗȱȗȱŚȱǯ
ŗŖř
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held liable for her own act, provided the general tort liability conditions
are met.152 Other possible legal bases for veil piercing, such as Art. 5 of
the Civil Code dealing with rights abuseŗśřȱȱǯȱŚřŖȱȱȱȱȱ
regulating general vicarious liability in tortsŗśŚ or the general rule of tort
¢ȱȱȱȱȱǯȱŚŗśȱȱȱȱȱȱǯ

152

ŗśř

ŗśŚ

ŗŖŚ

£ȱ £ǰȱ ȁ £ï°ȱ àȱ ȱ £¢ȱ àÙȂȱ £ȱ
 ȱ  ȱŚȦŘŖŖřȱŘřǯ
ȃȱ ȱ ¡ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ
purpose or the principles of community life. Such act or omission on the part of the
person entitled shall not be considered the exercise of that right and shall not be
ǯȄ
ȃ¢ȱ ǰȱȱȱ ȱǰȱȱȱȱȱȱȱ ǰȱ ȱȱ
the act, is under his management and is obliged to follow his instructions is liable for
¢ȱȱȱȱȱȱȱȱȱȂȱȱ ȱȱȱǯȄ

